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Tém tit: Hiép woc Khong gian vii tru nam 1967 dong vai tro la khung phap ly quan
trong bac nhat trong viéc tham do, khai thdc va sir dung khong gian bén ngoai T) rdi Pat,
bao gom ca Mat Trdng va cdc thién thé khdc trong vii try. Cung voi sw phdt trién vieot
bdc cua nganh cong nghé khoa hoc vii tru, bén canh viéc khai thac va sir dung, nhiéu
quoc gia mudn xdc lgp quyén sé hitu doi voi nguon tai nguyen vii try khai thac duoc
nhiwng diéu nay lai di nguoc lai voi nguyén tic ciia phép ludt quéc té va cé thé lam phat
sinh xung dot loi ich giira cac quoc gia. Do d6, viéc tudn thi trach nhiém, nghia vu quoc
gia va thiét Idp khuén khé phdp Iy chung diéu chinh mgt cach cy thé hoat dong khai thac
va s dung tai nguyén vii try la can thiét va tat yéu hién nay, ddc biét trong van dé xdc
lap quyén sé hitu ciia quoc gia.

T khéa: Tai nguyén vii tru, khai thdc, xdc ldp quyén sé hitu, nguyén tic ciia ludt
quoc té, Hiép woc Khéng gian vii tru nam 1967 .

Abstract: The 1967 Outer Space Treaty is the central legal instrument governing
the exploration, exploitation and use of outer space, including the Moon and other
celestial bodies in the universe. Along with the remarkable development of space science
and technology, many States seek not only to exploit and use outer space, but also to
establish ownership over extracted space resources; however, such claims run counter
to the principles of international law and may give rise to conflicts of interest among
States. Therefore, strict compliance with national responsibilities and obligations and
the establishment of a general legal framework specifically regulating the exploitation
and use of space resources has become necessary and inevitable today, especially with
regard to the issue of establishing national ownership.
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1935). Véi cac dé xuét va cong trinh nghién
ctru khoa hoc duge cong bd trong nhimng
nam tiép theo sau do, ong ciing duoc xem la
cha d¢ cua nganh du hanh vii tru hién dai,
dong thoi tao tién dé cho sy phat trién cua
hoat dong kham pha khong gian vii tru sau
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nay’. Trén nén tang thanh tyu vé khoa hoc
va cong ngh¢ vii try, ngay 04/10/1957, Lién
X0 (Nga) da phong thuc nghi¢m thanh cong
v¢ tinh nhan tao (Sputnik I) quay quanh Trai
bit, danh dau cho budc ngoat dau tién cua
lich sur loai nguoi trong viéc kham pha tham
do khong gian vii tru®. Khi viéc tiép can
khong gian tré nén dé dang, cac quoc gia
dan quan tam hon dén hoat dong khai théc,
sir dung va so hitu dbi véi cac nguodn tai
nguyén vii try ciing nhu thiét lap co ché
phap 1y diéu chinh.

Theo cach hiéu phd quat, “tai nguyén
vii try” bao gom tat ca cic ngudn tai nguyén
hiru hinh va vo6 hinh c6 trong khong gian vii
try, ké c4 cac hanh tinh hodc tiu hanh tinh,
dic biét dbi véi cac ngudn tai nguyén chira
dung bén trong Mat Trang, Sao Hoa hay cac
dang thuc thé vii tru twong tu. Dudi goc
nhin cua nganh khoa hoc khong gian vii try,
thuat nglr “tai nguyén vi try” (space
resources) dung dé chi cic ngudn tai
nguyén truyén thong va phi truyén théng
(traditional and non-traditional resources)
nhu nudce, khi quyén, chat d& bay hoi, chit
dé bay hoi tir gi6 mat troi, kim loai, ké ca
réc thai va chat thai tir phi hanh doan, tau d6
bd di qua sir dung va chat thai con sot
lai,...; nang luong (energy) nhu nang lugng
anh sang mit troi vinh vién hodc gan vinh
vién, bong toi vinh vién hodc gan vinh vién;
modi truong (environment) nhu moi trudong
chan khong, trong lyc vi m6 hay méi truong
trong luc giam, do dbc nhiét cao; vi tri

! National Aeronautics and Space Administration
(NASA), US. Brief History of Rockets,
https://www.grc.nasa.gov/iwww/k-12/TRC/Rockets/
history_of_rockets.html, truy cap ngay 21/12/2024.

2 National Aeronautics and Space Administration
(NASA), US. Brief History of Rockets, tldd.

(location) nhu vi tri 6n dinh va vi tri co 1ap
khoi trai dat®. Vi ngudn tai nguyén da dang
san c6 dang ton tai trong khoang khong vii
try, cac qudc gia mong mudn xac lap khai
thac va quyén s hiru v6i cac muc dich khac
nhau, nhat 1a khi cac qubc gia nhan thiy
rang “ngudn tai nguyén hiém” trén Trai DAt
dang dan can kiét, thay vao do 1a trit lugng
16n ngudn tai nguyén chira cac nguyén tb
hiém cho nganh san xuit céng nghiép co
kha ning hién dién trong cac thuc thé vii
tru, dac bi¢t quan trong ddi véi nganh cong
nghiép ban dan va phan tng nhiét hach nhu:
Lanthanum, cerium, neodymium, promethium,
samarium, europium, holmium, erbium,
thulium,...* va helium-3 c6 trén Mit Tring
dugc xem nhu ngudn nguyén liéu nhiét
hach c6 gia trj nhat®. Do 6, cac quéc gia
cuong qudc vé khoa hoc vii try da va dang
dau tu cho hoat dong khai thac va xac lap
quyén chiém hitu ngudn tai nguyén vii try
nay, mac du chi phi nghién ctru tham do va
khai thac kha cao. Xét vé tinh hop ly, ban
chat va muc dich ciia cac qudc gia khi thyuc
hién cac hoat dong bén ngoai vii tru chi
nham muc dich nghién ctru khoa hoc va loi
ich tat yéu cta qudc gia. Nhung nhin tir goc
do phap luat quéc té, hoat dong khai théc,
st dung va s¢ hitu tai nguyén vil tru dugc

3 Gerald (Jerry) Sanders, Presentation for the
Planetary & Terrestrial Mining Sciences Symposium
(PTMSS), National Aeronautics and  Space
Administration (NASA), 2015.

4 .M. Trigo-Rodriguez et al. (eds.), Asteroid Mining:
Mineral Resources in Undifferentiated Bodies from
the Chemical Composition of Carbonaceous
Chondrites, Assessment and Mitigation of Asteroid
ImpactHazards, Astrophysics and Space Science
Proceedings 46, Springer International Publishing
Switzerland, 46, 2017, p.78.

5 Wenzhe Fa, Ya-Qiu Jin, Quantitative estimation of
helium-3 spatial distribution in the lunar regolith
layer, Icarus, Volume 190, Issue 1, 2007, p.15-23.
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tién hanh boi qudc gia hodc boi thyc thé
khong mang tu cach qudc gia dang 1a van
dé tranh luan kho c6 10i giai thuyét phuc. Ly
do duoc xuat phét tir viée giita cac qudc gia
chua thong nhat vé thiét ché phap 1y qudc té
chung dé xé4c 1ap quyén hoic dang ton tai
cac quy dinh nam trong cac thoa thuin qudc
té da phuong nhung van d& luan giai dugc
hiéu theo nhitng binh dién khac nhau giira
cac qudc gia hodc dua trén y chi don
phuong ciia mdi qudc gia.

2. Nguyén tic phap ly diéu chinh hoat
dong Kkhai thac va xéc 1ap quyén sé hiru
tai nguyén vii tru

Trong mot khudn khé phap ly nhat
dinh, viéc xéac lap quyén tai phan cua qubc
gia d6i Vi cac ngudn tai nguyén bén ngoai
Trai Pét 6 thé duoc dua trén: (i) Quy dinh
ctia phép luat quéc té théng qua cac diéu
wéc qudc té song phuong hoic da phuong
gitta cac qudc gia hoac (ii) Quy dinh phap
luat noi dia do ting quéc gia thiét 1ap hoac
(i) Thong Ié qubc té dugc thira nhan rong
rdi bai cong dong quéc téb.

O pham vi nguyén tic phap luat quéc
té, co so tién dé tao khung phép 1y co ban
cho hoat dong khai thac tai nguyén vi tru la
Hiép udc Khong gian vii tru ndm 19677 va
Hiép uéc Mit Tring nim 19798, Hiép udc

6 Hién tai vin chua c6 thong 16 quéc té cu thé dé quy
chiéu va vién dan.

7 Hiép wdc vé Cac nguyén tic quan |y hoat dong cua
céc qudc gia trong viéc thim do va su dung khéng
gian vil try, bao gom ca Mt tring va cac thién thé
khic nam 1967 (tén goi bang tiéng Anh: Treaty on
Principles Governing the Activities of States in the
Exploration and Use of Outer Space, Including the
Moon and Other Celestial Bodies, thuong duoc biét
dén véi tén goi 1a Outer Space Treaty).

8 Thoa thuan Quan ly hoat dong cua Cac qudc gia
trén Mat Tring va Céc thién thé khac nim 1979 (tén
goi bang tiéng Anh: Agreement Governing the
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Khong gian vii try nam 1967 dugc dua ra
dam phan va ky két ¢ thoi ky cao diém cua
Chién tranh Lanh, trong bdi canh cac mdi
de doa vé st dung vii khi hat nhan ngoai vii
try xuat hién ngay cang nhiéu. Hiép udc
Khong gian vii try nam 1967 dugc thong
qua boi Pai hoi dong Lién hop qudc va
chinh thac cé hiéu luc vao ngay
10/10/1967. V&i muc dich ban dau tao co s&
cho su hop téac gitra cac qudc gia va quyén
tiép can binh dang véi khong gian vil try,
Hiép udc Khong gian vii tru nam 1967 duogc
cong dong quéc té xem nhu nén tang quan
trong nhat cho tién trinh hinh thanh va phét
trién caia phap luat qudc té vé khoang khong
vii tru. NOi dung caa Hiép uwdc Khdng gian
vil try nam 1967 dya trén céc tuyén bd vé
nhitng nguyén tic phép luat diéu chinh hoat
dong cua cac qudc gia trong linh vyc thim
do va sir dung khoing khéong vii try® va
dugc bd sung® boi Hiép dinh Giai ctru ndm
1968, Cong wdc Trach nhiém nam 197212,
Cong udc Piang ky nam 1975 va Hiép usc
Mit Tring nim 1979 cac diéu woc québc
té nay duoc xay dung dua trén cac nghia vy

Activities of States on the Moon and Other Celestial
Bodies).

9 Hoang Trung Kién, Phap lugt vé khodng khéng vii
tru - Tiép cdn tir gée dé ludt hoc so sanh, Luan &n
tién si, Pai hoc Québc gia Ha Noi, 2009, tr.2.

10 International space instruments database,
https://astro.unoosa.org/astro/en/instruments-treaties-
search.html#/list, truy cap ngay 24/11/2024.

11 Agreement on the Rescue of Astronautsthe Return
of Astronauts and the Return of Objects Launched
into Outer Space (Rescue Agreement).

12 Convention on International Liability for Damage
Caused by Space Objects (Liability Convention).

13" Convention on the Registration of Objects
Launched into Outer Space (Registration
Convention).

14 Agreement Governing the Activities of States on
the Moon and Other Celestial Bodies (Moon
Agreement).
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trong Hi¢p udc Khong gian vii try nam
1967 va tinh dén hét nam 2024, da c6 114
qudc gia phé chuan va 22 quéc gia ky két',
bao gom tat ca cac cuong qudc vé khong
gian vl tru nhu Hoa Ky, Nga va Trung
Québc. Hiép udc Khong gian vii try nim
1967 trao cho cac qudc gia thanh vién
quyén phap ly kham phé va st dung khong
gian vil tru, bao gébm ca Mit Trang va cic
thién thé khac ngoai vil tru, s& duogc thuc
hién vi loi ich va quyén lgi cua tat ca céc
quéc gia, bat ké mac do phat trién kinh té
hay khoa hoc cua cac qudc gia, va sé thudc
vé quyén va trach nhiém cua toan thé nhan
loai'®. Hiéu theo nghia rong, diéu khoan
nay cho phép cac qubc gia thanh vién c6
thé st dung va khai thac cac nguon tai
nguyén ton tai trong khoang khong vii try,
song diéu nay phai dugc thyc hién dya trén
nguyén tic vi lgi ich cua tat ca cac quéc
gia khac bao gdm cac québc gia thanh vién
va khoéng phai la thanh vién cua Hiép udc
Khong gian vil try nam 1967. Bén canh do,
Diéu 3 Hi¢p woc Khong gian vil try nim
1967 yéu cau cac qudc gia thanh vién khi
tién hanh cac hoat dong tham do va su
dung khong gian v tru phai tuan thu theo
luat phap qudc té, bao gdm Hién chuong
cua Lién hop qudc, vi loi ich duy tri hoa
binh, an ninh, thiic day hop tac va hiéu biét
quéc té.

“Nguyén tdic khéng chiém doat”: Khi
tién hanh hoat dong khai théc va st dung tai
nguyén trong khong gian vil try, cac qudc
gia thanh vién Hiép udc Khong gian vii try
nim 1967 can phai tuan tha “nguyén tdc

15 United Nations Office for Outer Space Affairs,
https://www.unoosa.org/oosa/en/ourwork/spacelaw/t
reaties/status/index.html, truy cap ngay 26/12/2024.
16 Piéu 1 Hiép uéc Khong gian vil try nim 1967.

khong chiém doat” dugc ghi nhan tai Diéu 2
cua Hiép udc. Theo do, khéng xem khong
gian vil try va cac thyuc thé vii try, bao gdom
Mit Tring va cac thién thé khac, 1a ddi
tuong chiu su chiém hitu boi bat ky qubc
gia nao bang cach tuyén bd chu quyén,
thdng qua viéc st dung hoic chiém doat,
hodc bang bat ky phuong tién nao khac, ké
ca céc thuc thé khong phai 1a qudc gia nhu
cac doanh nghiép tién hanh hoat dong khai
thac trong khong gian vii tryl’. Tuy nhién,
duéi cac quan diém luan giai khac nhau, noi
dung quy dinh tai Piéu 2 Hiép uwéc Khong
gian vil try nam 1967 c6 thé dugc din giai
theo céach hiéu doc lap gitra viéc chiém hiu
hoan toan mot thién thé va sy chiém hiu
cac nguon tai nguyén chia trén thién thé
d6*®. Néu hai cach chiém hiru nay dugc xem
1a khac biét, “nguyén tic khong chiém doat”
s& chi 4p dung ddi voi mot thién thé nhu
mot tong thé ma khong ngin cam viéc khai
thac va chiém hitu cia qudc gia dbi Voi
nguon tai nguyén cé trén thién thé d6. Néu
“nguyén tac khong chiém doat” duogc ly giai
theo cach hiéu nay nhan duogc sy dong thuan
boi nhiéu qudc gia thi s& co tic dong dang
ké dén qua trinh lap phap cho phép khai
thdc va s& hiru tai nguyén vii tru vi muc
dich khoa hoc va thwong mai. Bén canh
Hi¢p udc Khong gian vii try nam 1967,
“nguyén tdc khéng chiém doat” duoc tiép
tuc khang dinh lai trong Hiép udc Mit

17 Mahulena Hofmann, Federico Bergamasco, Space
resources activities from the perspective of
sustainability: legal aspects, Cambridge University
Press, 3, 2020, p.2-3.

18 Abigail Pershing, Interpreting the Outer Space
Treaty's Non-Appropriation Principle: Customary
International Law from 1967 to Today. Yale Journal
of International Law, 44, 2019, p.151-153.
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Trang nim 1979%°, duoc Pai hoi dong Lién
hop qubc thong qua nim 1979 trong muc
dich quy dinh chi tiét mot s6 nguyén tic veé
khéng gian vii tru lién quan dén Mat Trang
va céc thién thé khac. Hiép uwéc Mat Trang
nam 1979 dugc thiét 1ap nham thuc day hop
tac qudc té, bao gom cac quy dinh tro gilp
tham do Mit Trang, thiét lap tram khong
gian vl tru trén mat trang va bao vé moi
truong cua Mat Trang, song Hiép udc
khoéng cho phép cac québc gia: (i) St dung
Mit Tring dé tién hanh bat ky hanh dong
nao de doa dén Trai Pat; (i) Kiém soat
hodc tuyén b cha quyén hoidc so hiru Mt
Trang. Hiép udc khdng trao quyén xac lap
viéc chiém hiru bat ky mot phan nao cua
Mit Triang s& tré thanh tai san cua bat ky
quéc gia, to chic hodc cua bat ky ca nhan
nao. Mat Tring va ngudn tai nguyén thién
nhién trén Mit Triang duoc tuyén bd nhu 1a
di san chung cia nhan loai?’, cac qudc gia
thanh vién c6 quyén thiét 1ap mot co ché
phap ly quéc té chung dé diéu chinh viéc
khai thac ngudn tai nguyén thién nhién trén
Mt Trang?'. Co ché phap ly qudc té chung
cho phép céc qudc gia phat trién co trat ty
va an toan cac tai nguyén thién nhién cua
Mit Trang; quan ly hop Iy cac ngudn tai
nguyén cé trén Mat Trang va mo rong Ccac
co hdi trong viéc sir dung céac tai nguyén
d6%. Pac biét 1a co ché chia sé cong bing
cua tit ca cac qudc gia tham gia vao Hiép
uéc ddi véi cac lgi ich thu dugc tir cac

19 Khoan 02 Piéu 11 Hiép wdc Mit Trang nam 1979:
“Mit tring khong phai 1a dbi tugng cua viéc chiém
doat qudc gia thdng qua bat ky yéu sach chu quyén
nao, thdng qua viéc st dung hozc chiém déng, hoic
bing bat ky phuwong tién nao khac”.

20 Khoan 01 iéu 11 Hiép wéc Mat Tring nam 1979.
21 Khoan 05 Piéu 11 Hiép wdc Mit Trang nam 1979.
22 Khoan 07 biéu 11 Hiép wdc Mit Trang nam 1979.
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nguodn tai nguyén cé trén Mat Tring, theo
d6 loi ich va nhu cau caa cac nuéc dang
phét trién, ciing nhu nhitng nd lyc cua céc
qudc gia di déng gop truc tiép hoic gian
tiép vao viéc thaim do Mit Trang, s& duoc
xem xét theo co ché dic biét?. Dya trén
tinh than quy dinh ndy, cac qudc gia dong
gop truc tiép hoic gian tiép vao cong viéc
khai thac Mat Trang du su dong gop & muc
d6 nao ciing can nhan duoc sy chia sé loi
ich tir cac cudng qudc da khai thac dugc tai
nguyén trén Mat Trang. Tuy nhién, trach
nhiém va viéc hop tac chia sé théng tin tu
nguyén giita cac quéc gia theo quy dinh cua
Hi¢p udc Khong gian vil try nam 1967 va
Hiép udc Mat Trang nam 1979 duoc nhin
nhan 1a “bat kha thi”, khi gan nhu cac qudc
gia di tiép can dugc ngudn tai nguyén tir
Mit Trang (chang han véi cac cudng qubc
vé khong gian vii try nhu: Hoa Ky, Nga, An
Do hay Trung Qudc?) khong that su sin
sang cong bd chi tiét va chia sé cac thong
tin ho dang ndm giir vai cac qudc gia khac.
Thém vao dé, khi lgi ich cua mét qudc gia
duogc dat trén lgi ich chung cia cong dong
qudc té, viec thuc thi nghia vy chia sé théng
tin dir liéu va loi ich véi cac quéc gia thanh
vién khéc con 1a van dé tranh luan va chua
that sy ¢6 cau tra loi thoa dang?.

“Nguyén tic dam bdo thuc hién nghia
vu va trdach nhiém quoc gia trong hoat dong

2 piém d khoan 07 Piéu 11 Hiép uéc Miat Tring
nam 1979.

2 Theo thong ké cua Statista, hién nay cac qudc gia
da hién dién trén Mat Tring chi cd: Hoa Ky, Nga
(Lién X6 cii), Trung Quédc, An Do, Nhat Ban, EU va
3 nudc Luxembourg, Han Quéc, Italy di cliing tau vii
tru v6i Hoa Ky va Trung Qudc, https://www.statista.
com/chart/18749/missions-to-the-moon-by-country/,

truy cap ngay 03/01/2025.

2 Pjéu 7 Hiép uwéc Khong gian vii tru nim 1967.
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s dung va khai thac khong gian vii tru”:
Trong hau hét cac diéu wdc qudc té song
phuong hodc da phuwong déu danh ra mot
hodc mot s6 diéu khoan quy dinh rang budc
nghia vu va trach nhiém cta qudc gia thanh
vién trong viéc thuc thi ndi dung cua diéu
udc qudc té. Cac diéu khoan nay gop phan
diéu chinh hanh vi ciia qubc gia theo y chi
chung da duoc déng thuan thiét lap. Tai
Piéu 6 Hiép wéc Khong gian vil tru nim
1967 yéu cau cac qubc gia thanh vién s&
chiu trach nhiém quéc té dbi véi cac hoat
dong tham do khong gian vil tru, bao gém
Mat Trang va cac thién thé khac. Cac hoat
dong tham do va khai thac tai nguyén khong
gian vii tru dugc thuc hién boi cac co quan
Chinh phu hay cac td chtc phi chinh phi
hodc thuc thé khac thudc qubc gia thi cac
qudc gia thanh vién déu phai c6 trach nhiém
giam sat va chiu trach nhiém d6i v6i cac hé
qua phat sinh tir hoat dong khai théac tai
nguyén vii try. Ngoai ra, Diéu 9 Hiép udc
Khong gian vii try nim 1967 ciing dé nghi
cac qudc gia phai quan tdm ding muc dén
cac loi ich twong tmg cua cac qubc gia khac.
Ngoai quy dinh chung da thiét 1ap, trong bdi
canh hién nay doi hoi can phai xem xét hoat
dong ciia mot qubc gia lidu c6 gay ra anh
huong dén cac hoat dong khong gian cia
cac qubc gia khac®® va can thiét trong mot
khoan chuén muc nhét dinh, cac quéc gia
thanh vién phai c6 trach nhiém tién hanh thu
tuc tham van trude khi thuc hién bat ky hoat
dong tham do khéng gian nao c6 thé tao ra
“su can thi¢p c6 hai” dbi vé&i cac hoat dong

% Xu Yingxie, Nghién cizu cac vdn dé phap Iy trong
viéc phét trién tai nguyén ngodi vi tru, Pai hoc
Chinh Phép Hoa Pong, 2021, tr.44-48. (Nguyén van

ten tiéng Trung: fRFER."HNEZEERREFK
AOERBID R ZE", (EARBUEARZ, 2021, T144-48.)

ctia cac qudc gia khac?”. Mic du, trén thuc
té viéc tham vén nay hiém khi dién ra,
nhung c6 thé tao ra tién 1& tt trong phap
luat quéc té vé hoat dong khai thac tai
nguyén vil try, ting cudng trao d6i thong tin
hitu ich. Xét vé tinh tich cuc, ndi dung cua
Hi¢p udc Khong gian vii tru nam 1967 va
Hiép udc Mit Trang nam 1979 da that su
dung hoa loi ich va dam bao cong bang cho
cac qudc gia, bat ké su chénh 1éch khoa hoc
k¥ thuat déu c6 kha ning tiép can ngudn tai
nguyén trong khong gian vii try, nhung
khong dong nghia cho phép xac lap quyén
so hitu cua quéc gia dbi véi nguén tai
nguyén vil try.

“Nguyén tdc thy ddac 1anh thé”: Nhin
nhan trong phwong dién luat qudc té hién
dai, cac qudc gia co thé xé&c lap cha quyén
dua trén nguyén tic “thy ddc lanh tho”
thdng qua hinh thc nhan chuyén nhuong
hoac trén co s& su hinh thanh ctaa vung lanh
thd méi hoic chiém hitu 1anh thd. “Thu ddc
I4nh thé” 1a nguyén tac phap ly cdt 16i duoc
thira nhan trong viéc xac lap chu quyén
qudc gia dbi véi 1anh thd, dic biét thong
qua hinh thicc chiém hitu. Chiém hiru 14nh
thd dugc dinh nghia 1a viéc thu dac ddi voi
ving lanh thd vo chi (“Terra nullius” hay
“Territory without a master”?®), tai thoi
diém thu dac thi ving lanh tho nay khong

7 Ma Xinmin, Phat trién Lugdt ngoai khong gian:
khuon kho, muc tiéu va phwong hwéng, Tap chi
Nghién ctu Luat quoc té Trung Quoc, 2015, 12,
tr.26-28. (Nguyén vin tén tiéng Trung: ¥
R"NEZEVANARAESR BirSHE", BN
fF 95, 2015, T726-28.)

2 Legal Information Institute, Cornell Law School,
Terra nullius, 04/2022, https://www.law.cornell.edu/
wex/terra_nullius#:~:text=Terra%20nullius%20is%2

0a%?20term,is%20not%20o0wned%20by%20anyone.,
truy cap ngay 26/02/2025.
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thuoc chu quyén cua bat ky qudc gia nao.
Hoic, tham chi d6i voi phan lanh thd da
ting thudc quyén tai phan cia mot quéc gia
nhung sau d6 phan lanh thd nay lai bi tir bo
(Res derelictae®®) bai chinh quéc gia d6 thi
viéc thy dic lanh thé théng qua viéc chiém
hitru cling duoc xem la phu hop véi luat
qudc té. Néu xem Mt Tring va cac thyuc thé
khac ngoai khong gian vii tru la cac dang
CAu truc tuong ty V6i Trai Dat, vé Iy thuyét
cac qudc gia co quyén xac lap cha quyén
qudc gia dbi véi vang lanh thd ma qubc gia
do phat hién hoac kham pha ra duogc, tir d6
quéc gia cd quyén tuyén bd chu quyén va
xé&c 1ap quyén so hitu d6i véi phan 1anh tho.
Viéc van dung nguyén tic “thu ddac lanh
tho” dé xéc lap quyén tai phan caa quéc gia
trong truong hop nay dugc nhin nhan co
tinh 16-gic, nhung néu chap nhan &p dung
nguyén tic nay s& tao nén sy bat binh dang
va thién huéng vé loi ich cho céc qudc gia
dugc xem 1a cuong quéc vé khong gian vil
try. DI voi cac qubc gia khong c6 du kha
ning cong nghé va ky thuat dé tiép can
khéng gian, nguyén tic “thy dac lanh the”
thong qua hinh thirc chiém hitu ddi véi céc
viing 1anh thd ngoai vil try s& bi han ché va
khéng mang tinh kha thi.

“Nguyén tdc quyén tai phan cua quac
gia”: O khia canh phap luat quéc gia, vé
nguyén tic chung, quyén ban hanh luat diéu
chinh cac méi quan hé xa hoi phat sinh
thuoc quyén duwong nhién ciia mot qudc gia
va hiéu lyc cia viéc xac 1ap quyén nam
trong pham vi lanh thé qudc gia hoac ving
lanh thd khac thudc quyén tai phan hoic
ddng y chip nhan quyén tai phan cua qubc
gia. Mot cach hién nhién, quéc gia ¢ quyén

29 Xem thém “Res derelictae” trong Luat La Ma.
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dua ra quy dinh noi dia diéu chinh hoat
dong tham do, khai thac, sir dung va tu Xac
lap quyén so hitu tai nguyén vii try. Dién
hinh, Hoa Ky 1a qudc gia dau tién trén thé
gidi cho phép xac lap quyén so hitu tu nhan
dbi voi tai nguyén ngoai khéng gian thong
qua luat qudc gia dua trén Pao luat Khai
thac va s dung tai nguyén vii tru duoc
Quéc hoi Hoa Ky ban hanh vao niam 2015
(Space  Resource  Exploration  and
Utilization Act of 2015)®. Tuong dong
trong céch tiép can voi phép luat Hoa Ky,
Luxembourg ciing tr& thanh quéc gia tha
hai cho phép viéc tham do, st dung va so
hitu cAc ngudn tai nguyén trong vii tru. Pao
lugt Tham do va st dung cac ngudn tai
nguyén trong vi try dugc théng qua vao
ngay 20/07/2017 cua Luxembourg (Law on
the Exploration and Utilization of Space
Resources) da cu thé hda quyén so hitu di
VGi nguodn tai nguyén vii try tai didu dau tién
cia Pao luat: “Tai nguyén vii tru c6 thé
diroc so i3, Quyén so hiru tai nguyén
vii tru theo Pao luat Tham do va st dung
cac ngudn tai nguyén trong vil tru nam 2017
dugc xac lap danh cho cac doanh nghiép tu
nhan cua Luxembourg® va dé duoc quyén

3 Quédc hoi Hoa Ky, Pao ludt Khai thac va Sir dung
tai nguyén vii try nam 2015, https://www.google.
com/search?q=congress+of+us&og=congress+of+us

&gs_lcrp=EgZjaHJvbWUyBggAEEUYOTIPCAEQ

LhgTGMcBGNEDGIAEMgkIAhAAGBMY gAQyC

ggDEAAYExgWGB4yCggEEAAYEXgWGB4yCgg

FEAAYExgWGB4yCggGEAAYExgWGB4yCggHE
AAYExgWGB4yCgglEAAYExgWGB7SAQK3MDI
wajBgMTWoAgiwAgHXBUYKUXVIX6XI&source
id=chrome&ie=UTF-8, truy cap ngay 16/02/2025.

31 Article 01, Law on the Exploration and Utilization
of Space Resources 2017: “Space resources are
capable of being owned”.

32 pidu 08 Pao luat Tham do va st dung cac ngudn
tai nguyén trong vi try dugc thong qua nam 2017
cua Luxembourg.
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khai théc, so hitu tai nguyén vii tru thi can
c6 su cho phép bang vin ban cua Bo trudng
hoic cac Bo truong phu trach kinh té va
hoat dong vii tru cua Luxembourg®. Cong
hoa Phap ciing 1a mét trong cac qudc gia
sém thira nhan va cho phép tién hanh thyc
hién cac hoat dong tham do va khai thac vi
tru thong qua DPao luat sb 2008-518 ngay
03/06/2008 vé hoat dong vii try, nhung viéc
cho phép s& hiru tu nhan d6i véi cac nguon
tai nguyén vii tru chi dugc cong nhan tai
Phap tir nam 2021 khi Phap ky tham gia tro
thanh thanh vién Hiép udc Artemis nam
2020 va dugc cu thé hoa theo Dao luat sb
2023-703 ngay 01/08/2023 cia Phép®. (5
khu vuc chau A Thai Binh Duong, trén co
s& Luat Tai nguyén khong gian nam 2021
da dugc théng qua, Chinh phu Nhat Ban
cho phép ca nhan hoac cong ty tu nhan co
quyén sé hiru tai nguyén vii tru khai thac
duoc, nhung khong duoc gay ra bat ky anh
huéng nao dén an toan trong hoat dong
khong gian vil try, viéc thyuc thi hay vi pham
nguyén tic cua luat qudc té va phai nhan
dugc su chap thuan caa co quan nha nudc
c6 tham quyén®®. Théng qua tién trinh noi
luat héa phap luat qudc gia, cd thé nhan
thdy rd, ngoai quyén tham do va khai thac,
c4c quéc gia di va dang mong mudn xac 1ap
thém quyén so hiru ddi véi nguon tai

33 Khoan 01 Biéu 02 Pao luat Tham do va sir dung
cac ngudn tai nguyén trong vii try duoc thdng qua
nam 2017 cuta Luxembourg, https://space-agency.
public.lu/en/agency/legal-framework/law_space_res
ources_english_translation.html, truy cap ngay
16/02/2025.

3 Xem thém tai https://www.legifrance.gouv
.fr/loda/id/JORFTEXT000018931380 , truy cap ngay
19/02/2025.

% Japan Space Law Association, Space Resources
Act 2021, https://japan-space-law-association.org
len/764/, truy cap ngay 07/01/2025.

nguyén vii try. Néu dat van dé dudi goc do
so sanh gitta phap luat qudc gia va nguyén
tic chung caa luat qubc té, viéc thiét lap
quyén sé hitu tai nguyén vii tru khoéng pha
hop vai luat quéc té va cd kha ning tao ra
xung dot quyén gitra cac quédc gia®®. Song
khong thé pha nhan rang, quyén lap phap
duong nhién cia mot qudc gia trong céc
linh vuc khoa hoc va doi song xa hoi, hon
nita xu huéng luat hoa quy dinh quéc gia
diéu chinh céc hoat dong khong gian vil try
hién nay dang dan phé bién.

Phap ludt Viét Nam trong hoat dong
khai thac va xac ldp quyén sé hiu tai
nguyén vi tru: Vi tu cach la mot trong cac
quéc gia thanh vién cua Hiép wéc Khdng
gian vii tru nam 1967%, Viét Nam rat tich
cuc tham gia cac chuong trinh hop tac qubc
té lién quan dén hoat dong cua con ngudi
ngoai vil tru. Chang han, Viét Nam ciing véi
Nga, An D9, Israel, Hoa Ky da ky két cac
ban ghi nhé vé nghién ctu va khai thac
khong gian vii try Vi myc dich hoa binh vao
cac nam 2012, 2016, 2017 va 2019%, dic
biét 1a viéc dam phan “Hiép dinh khung
gita Viét Nam va Hoa Ky vé hop tac trong
su dung khoang khong v tru vi muc dich
hoa binh” nim 2017 da gép phan thiic day
viéc hop tac giira hai quéc gia trong hoat
dong tham do, khai thac, st dung tai nguyén

3 S duge dé cap cu thé tai Muc 3.

37 Théng ké cua Lién hop quéc vé cac qubc gia thanh
vién cua Hiép udc Khong gian vii tru ndm 1967
https://treaties.unoda.org/t/outer_space/participants,
truy cap ngay 02/12/2024.

% Nguyén Viét Lam, Vdn dé khong gian vii tru trong
quan hé quac té va ham y chinh sach doi véi Viét
Nam, Tap chi Cong san, 20/8/2022, https://www.
tapchicongsan.org.vn/web/guest/the-gioi-van-de-su-
kien/-/2018/825760/van-de-khong-gian-vu-tru-trong-
quan-he-quoc-te-va-ham-y-chinh-sach-doi-voi-viet-
nam.aspx, truy cap ngay 26/12/2024.
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khong gian vii tru®. Di véi cac hoat dong
cia Uy ban cua Lién hop québc vé sir dung
khdng gian vi myc dich hoa binh (United
Nations Committee on the Peaceful Uses of
Outer Space — COPUOQS), Viét Nam vai vai
tro qudc gia thanh vién luén tich cuc dong
gop y kién va tham gia trong cac chuong
trinh nghi s chung. Trong van dé lap phép,
Pang va Nha nudc Cong hoa xa hoi chu
nghia Viét Nam da dua ra cac chu truong va
chién luoc thuc day hoat dong nghién cau
khong gian vil try, cu thé “Chién lioc phéat
trién va «#ng dung khoa hoc, cong nghé vii
tru dén nam 2030” duoc ban hanh theo
Quyét dinh sb6 169/Qb-TTg ngay
04/02/2021 cua Thu tuéng Chinh phu danh
dau budc tién quan trong cho sy dau tu cua
Viét Nam trong cac hoat dong ngoai khong
gian, v&i muc tiéu trong tdm la hoan thanh
dau tu du 4n Trung tdm Vi try Viét Nam;
dau tu nang cap cac phong thi nghiém
chuyén sau phuc vu nghién ctu vé vii try;
nang cao ning luc nghién cu ché tao vé
tinh hoat dong trong vii try®®; trién khai
thanh 1ap Uy ban Vi tru Qubc gia*’. Tuy
nhién, hién tai Viét Nam van chua c6 mot
dao luat cu thé diéu chinh mang tinh chuyén
biét d6i véi hoat dong khai thac tai nguyén

39 By Qudc phong Viét Nam, Thiic day hop tac trong
tham do, khai thdc, sir dung khong gian vii tru Vi muc
dich hoa binh gira Viét Nam va Hoa Ky, 20/9/2017,
https://mod.gov.vn/vn/chi-tiet/sa-ttsk/sa-tt-tn/9382b0
d1-71db-490a-b03b-ad446e34df20, truy cap ngay
28/12/2024.

40 By Qudc phong Viét Nam, Chién lwgc phat trién
va #ng dung khoa hoc, cong nghé vii tru dén nam
2030, 19/02/2021, https://mod.gov.vn/vn/chi-tiet/sa-
ttsk/sa-tt-tn/8a6655e4-ee02-483f-bf08-e308df22164
9, truy cap ngay 06/01/2025.

41 Minh Hanh, Viét Nam sé c6 Uy ban Vii tru quoc
gia, 20/01/2024, https://laodong.vn/cong-nghe/viet-
nam-se-co-uy-ban-vu-tru-quoc-gia-1296593.ldo, truy
cap ngay 06/01/2025.
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vil try, dic biét trong van dé xac lap quyén
s& hitu dbi v6i ngudn tai nguyén vii tru.
Nhung, ching ta c6 thé van dung céc
nguyén tic co ban cua diéu udc qudc té ma
Viét Nam 1a qudc gia thanh vién va nguyén
tac suy luan 18-gic dwa trén cac quy dinh cét
I6i ndm trong cac van ban quy pham phap
luat cua Viét Nam hién hanh, dé tir d6 1am
co s& phap ly va ly luan cho viéc luan giai
van dé lién quan dén quyén khai thac va su
dung cua Viét Nam dbi véi cac nguon tai
nguyén vii try phll hop vai tinh than chung
cuia phap luat quéc té. Con trong van dé xac
lap quyén s hitu thi can duoc danh gia va
xem xét lai dya trén cac khia canh tac dong.

3. Sw xuat hién caa Hiép wéc Artemis
nim 2020 va vin dé xung dot lei ich giira
cac quodc gia lién quan dén hoat dong
khai thac va xac 1ap quyén sé hiru tai
nguyén vil tru

Khoa hoc va cong ngh¢ cua thoi dai
cach mang 4.0 1a nhan t6 quan trong gop
phan thic day va dinh hinh cac hoat dong
nghién ctru tham do, khai thac va st dung
tai nguyén vil tru ciia cac quoc gia. Phan 16n
cac hoat dong déu huéng dén viéc tham do,
dua con nguoi lén Mét Trang, khai thac va
stt dung tai nguyén trén bé mat Mat Tring
va cac thyc thé tuong tu ngoai khong gian.
Véi tiém ning vo tan trong khong gian vil
try, dang tdn tai cac dang thuc thé tuong tu
v6i Trai Dat, cac qudc gia duoc xem la
cudng qudc vé khong gian vii tru mubn tan
dung loi thé ciia qubc gia, kéu goi xay dung
khung phap 1y qudc té da phuong dé khic
phuc nhimng noéi dung duoc xem 1 han ché
cua cac didu wéc qubc té trude d6*2. Chinh

“2 Duan Xin, Nghién cizu cac vén dé phéap Iy quac té
trong viéc phat trién tai nguyén ngoai vii tru, Dai
hoc Vi Han, 2023, tr.121-122. (Nguyén van tén
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phu Hoa Ky, Co quan Hang khong va Vii
tru Hoa Ky hay Co quan Hang khong va
Khong gian Hoa Ky (National Aeronautics
and Space Administration — NASA) cung
mot s6 quic gia khac® di cong bd Hiép ude
Artemis vao ngay 13/10/2020, tinh dén nim
2025 d3 c6 53 qudc gia tham gia ky két tro
thanh thanh vién . Hiép udc Artemis dya
trén Hi¢p udc Khong gian vii try nam 1967,
nhim tao ra modt moi truong an toan va
minh bach cho cac hoat dong kham pha,
khai thac tai nguyén khong gian vii tru®,
cic nguyén tic lién quan dén khai thac va
su dung tai nguyén vii tru ctia Hiép udc
Artemis yéu cu cac qudc gia thanh vién sir
dung kinh nghiém cua chinh cac qudc gia dé
dong gop vao viéc phat trién cac quy dinh
quéc té ap dung cho viéc khai thac va sir
dung tai nguyén vil try. Ngoai muc ti€u tim
cach thuc day su phat trién cua phap luat
khong gian vii try, Hi¢p udc Artemis ciing
diéu chinh hoat dong khai thac tai nguyén
vil try vi myc dich thuong mai, tirc cho phép

ERFR "5 = IR A B E FROAID)

AT BN AKF, 2023, 71121-122.)

43 Bao gom cac qudc gia: Anh, Canada, Australia,
Nhat Ban, Italia, Luxembourg va Céac Tiéu vuong
quéc A Rap Thdng nhat.

4 Chinh phi Hoa Ky, Hiép uéc Artemis nam 2020,
https://www.state.gov/bureau-of-oceans-and-internat
ional-environmental-and-scientific-affairs/artemis-
accords, truy cap ngay 18/02/2025.

45 Tinh dén nam 2024, cac quéc gia tham gia Hiép
uéc Artemis bao gom: Angola, Argentina, Armenia,
Awustralia, Bahrain, Bi, Brazil, Bulgaria, Canada,
Chile, Colombia, Cyprus, Czech, DPan Mach,
Dominica, Ecuador, Estonia, Phap, buc, Hy Lap,
Iceland, An D9, Israel, Y, Nhat Ban, Lithuania,
Luxembourg, Mexico, Ha Lan, New Zealand,
Nigeria, Peru, Ba Lan, Han Qudc, Romania, Rwanda,
A Rap Saudi, Singapore, Slovakia, Slovenia, Tay Ban
Nha, Thuy Dién, Thuy Si, Ukraina, Hoa Ky, C4c tiéu
vuong quéc A Rap, Anh va Uruguay.

tiéng  Trung:

thuc hién cac giao dich mua ban dbi tuong
la tai nguyén duoc khai thac tir khong gian
vii try °. Hiép udc Artemis cho phép NASA
ky hop ddng du 4n vé6i cac cong ty tu nhan*’
dé khai thac mot luong nho “1op dat mat”
Mit Tring (regolith)*, hé qua hoat dong tir
cac du 4n nay duoc xem nhu thuc tién dé
kiém ching tinh kha thi cia Hiép udc
Artemis.

“Xung dot loi ich giita cdc quéc gia
phat sinh tir Hiép woc Artermis nam 20207:
Hiép udc Artemis di tao co sé phap ly dé
xac dinh quyén s¢ hiru tu nhin va quyén
khai thac tai nguyén khong gian vi tru
nhung ciing ddng thoi tao ra su xung dot loi
ich giita cac qudc gia va vi pham nguyén tic
cua luat qudc té. Pidu d6 duoc 1y giai boi
Hiép udc Artemis cong nhan quyén s hiru
tu nhan ddi voi tai nguyén vii tru di vi
pham “nguyén tic khong chiém doat” trong
Hiép udc Khong gian vii tru ndm 1967. Hon
nita, v& mat thuc tién, cac quy dinh nam
trong khuoén kho phéap 1y duoc dit ra boi
Hi¢p udc Artemis khong nhan dugce su tng
ho cia mot s qudc gia cudng qudc vé
khong gian vii tru nhu Nga va Trung Qudc,
khi ca hai qubc gia nay khong tham gia
Hiép udc Artemis. Béi suy cho cung, cac
quy dinh nim trong Hiép udc Artemis mang
thién huéng phuc vu cho lgi ich cia nhom
qudc gia nhat dinh. Dé phan tng lai cho su

% Co quan Hang khong va Vi tru Hoa Ky,
https://www.nasa.gov/news-release/nasa-selects-com
panies-to-collect-lunar-resources-for-artemis-demon
strations/, truy cap ngay 05/01/2025.

47 Bao gom: Lunar Outpost, Ispace Japan, Ispace
Europe va Masten Space Systems.

48 Melissa de Zwart, Stacey Henderson, Michelle
Neumann, Space resource activities and the
evolution of international space law, Acta
Astronautica, 2023, 211, p.157-158.
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suy doan vi pham nguyén tic cua luit quic
té, cac qudc gia thanh vién cua Hiép udc
Artemis déng thudn chung véi viéc vién
dan: (i) Nguyén tic khong chiém doat chi ap
dung cho cha thé 1a Nha nudc hay Chinh
phti nhan danh mét qubc gia chir khdng ap
dung cac thuc thé tr nhin (cac doanh
nghi¢p hay cong ty tu nhan), nén céc thuc
thé tu nhan c6 quyén sé hiru tai nguyén
ngoai vil tru va (ii) Céng nhan quyén sé hitu
tu nhan dbi v6i ngudn tai nguyén duoc khai
thac tor khong gian vii tru khong phai la
tuyén bd chi quyén véi tai nguyén khong
gian vi try. V&1 cach gidi thich nay, ndi
dung cua Hi¢p udc Artemis khong duogc
xem 13 vi pham phap luat qudc té va quyén
s& hitu tai nguyén duoc cac thyc thé tu nhan
khai thac tr khong gian vii try van duoc
cong nhan. Tuy nhién, viéc vién dan nay
dugc cho 1a van chua du stc thuyét phuc,
boi cic qudc gia thanh vién Hiép udc
Artemis di c¢d tinh bo qua “nguyén tic
quyén tai phan cua qubc gia” dbi véi ca
nhan va phap nhan mang qudc tich cta qudc
gia 6. Vé ban chat, cac hoat dong khai thac
va so hitu ngudn tai nguyén vii tru du duoc
thyc hién boi ¢4 nhan hodc doanh nghiép tu
nhan, phai nhan dugc su déng ¥y cua co
quan nha nudc c6 thim quyén cia qubc gia
ma cd nhan hodc doanh nghi€p tu nhan
mang qudc tich. Diéu d6 ¢6 nghia qudc gia
dang xéc 1ap quyén va thyc hién quyén mot
cach gian tiép vao hoat dong khai thac va so
hiru tai nguyén vii tru. Bén canh do, cd nhan
hodc doanh nghiép tu nhan khi tién hanh
hoat dong tham do, khai thac, st dung va so
hiru tai nguyén vii try cling vi muyc dich va
loi ich ciia qudc gia ma ho mang qudc tich.
Nhin mét cach tong thé, du 1y giai theo
phuong dién nao thi ndi dung xac lap quyén
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s0 hiru tai nguyén vii tryu theo Hiép udc
Artemis van vi pham nguyén tic cua phap
luat qudc té, cu thé 1a vi pham ddi véi
nguyén tic khong chiém doat.

“Xung dgt phat sinh loi ich quéc gia
ddn dén si phét trién déc lap trong céc
hoat déng vii tru”: Trong cac thap ky trudc
day, viéc thiét l1ap Tram Vi tru qubc té
(International Space Station - 1SS)*® dugc
xem la hoat dong hop tac khong gian vii tru
thanh cong nhat giira cac qubc gia va danh
dau thém budc tién lich sir loai ngudi trong
nganh khoa hoc vii tru. Mau thuan trong céc
van dé kinh té, ngoai giao va ké ca chinh tri
gitta cac quéc gia ngay cang mé rong, loi
ich quéc gia bi tac dong, dan dén hé qua tat
yéu céc qudc gia han ché dan su hop tac va
phu thudc 13n nhau trong phan 16n céac linh
vuc bao gém hoat dong thim do va khai
thac tai nguyén vii tru. Thay vao do, céc
qudc gia tap trung hon vao cac du an mot
cach riéng lé cho cac hoat dong tham do va
khai thac tai nguyén hién hiu trén Mat
Tring va cac thyc thé khac ngoai vii try
thong qua céc thyc thé caa qudc gia: Co
quan Vi try Trung Quéc (CNSA), Co quan
Vi tryu Lién bang Nga (Roscosmos), Co
quan Vi tru Nhat Ban (JAXA), To chic
Nghién ctru Vi tru An D6 (ISRO), Co quan
Vii try Anh Qudc (UKSA), Co quan Quan
1y Hang khong Vii try Han Quéc (KASA). ..
cac hoat dong s& duoc tién hanh doc 1ap trén
so s& phép luat quéc gia, trach nhiém chia

4 Tram Vi tru Quéc té dua trén thoa thuan lién
Chinh phu duoc hop tac hd tro gitra NASA, Co quan
Vii try chdu Au (European Space Agency — ESA),
Co quan Vi try Canada, Co quan Vi tru Lién bang
Nga Roscosmos va Co quan Vi tru Nhat Ban
(JAXA).
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sé loi ich, trao ddi thdng tin khong con bj
rang budc.

“Xung dot vé nghia vy va trach nhi¢m
quéc gia trong van dé bao vé méi trieong
khong gian vii tru”: C&c hoat dong tham do
va khai thac tai nguyén khong gian vi tru
dang tao ra cac tac dong hién hiru ddi voi
moi truong khong gian vii tru. Ngudn rac
thai khong gian duoc sinh ra tur viéc phong
vé tinh, van chuyén vat liéu hd trg hoat
dong khai thac tai nguyén vii tryu nhu manh
v tir tau v try, vé tinh va céc céng cu khai
thac tai nguyén bi bo lai. R&c thai khong
gian c6 thé di chuyén voéi téc do cao, gay
nguy hiém cho cac vé tinh va tau vii try
khac dang hoat dong trong khong gian vii
tru®®. Ngoai ra, qua trinh str dung nhién liéu
va cac hoa chat can thiét dé van hanh thiét
bi khai thac tai nguyén vii try c6 thé dan dén
6 nhiém hda hoc ¢ cac khu vuc trong pham
vi khai thac. Nhitng hé qua nay 1a co so dé
dit ra trach nhiém va nghia vu cua cac qudc
gia trong viéc bao vé moi truong khong
gian khi tién hanh hoat dong khai thac tai
nguyén vii try. Tuy nhién, véi thiét ché nam
trong cac diéu udc qudc té hién tai chua du
dé rang bugc trach nhiém bao vé méi trudng
vii try cua cac qudc gia, cu thé: (i) Hiép ude
Khéng gian vii try nam 1967 chi dé cap khéi
quat vé viéc tranh gy ton hai nghiém trong
trong khong gian ma khong co cac quy dinh
cu thé vé trach nhiém bao vé moéi truong
khong gian; (ii) Cong udc Trach nhiém nam
1972 quy dinh khi mét quéc gia phéng tau

5 Yang Nan, Phan tich trach nhiém phdp Iy doi véi
thiét hgi do cac manh vun ngoai khong gian gay ra,
Dbai hoc Duong Chau, 2023, tr.8-11. (Nguyén van tén
tiéng Trung: .S EEERE R BURRER

SERT, MK, 2023, T18-11.)

vil tru phai chiu trach nhiém phap 1y dbi voi
thiét hai do réac thai khdng gian cua minh
gay ra, nhung quy dinh nay chi &p dung khi
thiét hai da xay ra, ma khong dé cap cu thé
dén viéc ngan chan hoic loai bo rac thai
khong gian; (iii) Cong udc Pang ky nam
1975 yéu cau céac qudc gia phai ding ky cac
vat thé duoc phong vao khong gian nham
xac dinh chi s& hitu cua cac vat thé. Panh
gia mot cach tong thé, cac diéu udc qudc té
hién tai chi ghi nhan & muac d6 trach nhiém
va nghia vy co ban cta qudc gia thanh vién,
nhung khong dwa ra co ché bat budc céc
qudc gia phai thyc thi. Thém vao d6, nguon
kinh phi cho céc hoat dong xur ly ré&c thai v
tru kha cao va thoi gian xir ly kéo dai tac
dong dang ké dén nhan thic Gng xir cua
qudc gia vé trach nhiém bao vé méi truong
vii tru. Piéu ndy tao nén tién I& xau trong
luat qudc té, co thé lam thay do6i hanh vi
ting xu cua qudc gia khdng co sy hién dién
dang ké trong cac hoat dong khdng gian
hoac quéc gia ton trong quy dinh cua phap
luat quéc té.

4. Pé xuat va kién nghi

Thez nhdt, can cu thé héa mét sé ndi
dung trong khudn khé phap lugt quéc té
dieu chinh hoat déng khai thac va xac ldp
quyén s¢ hitu cia quoc gia doi Véi nguon
tai nguyén vii tru: Trén tinh than caa Hiép
udc Khong gian vl tru nam 1967 va Hiép
wdc Mit Tring nam 1979, cac qudc gia can
dam phan thoa thuan dé thiét lap van kién
phap ly thong nhat va diéu chinh mot cach
chi tiét hoat dong khai thac, sa dung va
chiém hitu tai nguyén vil tru can, dic biét
trong cac van dé trong tam: (i) Trao quyén
cu thé cho qubc gia duoc khai théc, st dung
va “s¢ hitu ¢6 gigi han” ngudn tai nguyén
vii try, (i) Gigi han quyén tién hanh hoat
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dong khai thac cua qudc gia trong nhirng
khu vue xac dinh va trong khoang thoi diém
nhat dinh va (iii) Quyén khai thac chi nén
duoc ap dung d6i voi mot hodc mot sé thuc
thé vii tru xac dinh dé dam bao céng bang
va loi ich chung giira cac quéc gia. Ngoai
ra, doi v&i quyén s& hitu va mua bén tai
nguyén vii tru, can xay dung thiét ché kiém
soat va trung gian thuc hién giao dich mua
ban tai nguyén thong qua dai dién chung la
t6 chic qudc té duoc cac qudc gia dong
thuan thanh 1ap hozc chip nhan thim quyén.

Thet hai, t6n trong cac nguyén tic cua
lugt quac té va trach nhiém qudc gia trong
hoat dong khai thdc tai nguyén vii tru: Can
nhic lai “nguyén tac thién chi thyc thi cac
diéu wéc qudc té&” (nguyén tic pacta sunt
servanda), cac qudc gia tham gia ky két diéu
wéc qudc té co nghia vu phai thyc thi cac
diéu wdc d6 mot céch thién chi. Nguyén tic
pacta sunt servanda di ton tai tir rat lau
trong luat quéc té va la mot trong cac
nguyén tic cbt 16i co ban cua luat vé céc
didu udc qudc téS. Mot trong cac nhan to
quan trong dé gop phan dam bao tinh hiéu
qua cua cac diéu wdc qudc té 1a viéc tuan
tha thuc hién nghia vu va trach nhiém qudc
gia thanh vién mot cach thién chi. Ngoai
dua trén tinh than tu nguyén, khi xay dung
thiét ché quéc té chung diéu chinh hoat
dong khai thac va su dung tai nguyén vii tru
cta qudc gia, can thiét dua ra cac bién phép
ché tai cu thé, kha thi va mang tinh tring
phat bat ky quéc gia thanh vién nao, néu
quéc gia thanh vién d6 vi pham nguyén tic

51 Xem thém Didu 26 Cong wéc Vién vé Luat didu
woc qudce té nam 1969: “Moi dieu woc quoc té dang
¢6 hiéu lue deu cé gia tri rang bugc cac quac gia
thanh vién cia diéu wée dé va phai diroc cac quoc
gia thyc thi mgt céch thién chi”.
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chung cua luat phap quéc té, khong ton
trong nghia vu, trdch nhiém cua qudc gia
thanh vién va di nguoc lai vai lgi ich chung
cua nhan loai.

Thi ba, thiét Igp va chdp nhdn thdm
quyén chung cia co quan quéc té trung
gian chju trach nhiém quan ly hoat dong
dang ky khai thac tai nguyén vii tru: Dé
dam bao tinh hiéu qua, phu hgp véi luat
phap qudc té va han ché xung dot loi ich
gitta cac qudc gia, can thiét co su hop tac
gitta Chinh phu cac qubc gia dé thanh lap
mot thuc thé qudc té chung chiu trach
nhiém giam sat, quan ly viéc dang ky hoat
dong khai thac va str dung tai nguyén vii try.
Theo d6, d6i véi mdi hoat dong tham do va
khai thac dugc khoi xudng boi bat ky quéc
gia ndo, can phai dang ky mot s6 théng tin
co ban can thiét va duoc su chap thuan tir
co quan qudc té c6 thim quyén truéc khi
tién hanh lién quan dén: (i) Pia diém cua
hoat dong trong khong gian vii try, (ii) Ban
chat va muc dich cua cac hoat dong va (iii)
Thoi gian dy kién bat dau va két thdc cua
hoat dong. Va su lua chon hoan hao dugc
dé xuat danh cho cac quéc gia la chap thuan
tham quyén trung gian cua t chic qudc té
Lién hop quéc.

Thit i, s hai hoa gita quy dinh quac
gia, ludt quéc té va lpi ich cuia cac quoc
gia trong hoat dong khai thac va xac ldp
quyén s¢ hitu doi Véi tai nguyén vi tru:
Céac qudc gia duoc phép khai thac, s¢ hitu
han ché tai nguyén vii tru va c6 quyén ban
hanh luat quéc gia dé tao khung phap ly
lam co s& diéu chinh, thuc thi quyén cu
thé, nhung can dam bao su phl hop giira
luat qudc gia va cac quy dinh co ban cua
luat quéc té. Khong trai vai cac nguyén tac
co ban cua luat quéc té dugc dé cap trong
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Hi¢p wdc Khong gian vii try nam 1967 va
Hiép udc Mat Trang nam 1979. Khi phap
luat qudc gia trai voi cac nguyén tic cua
luat qudc té dong nghia di nguoc lai vai loi
ich chung cua phan con lai cua thé gidi,
tryc tiép hoac gian tiép xadm pham dén
quyén va loi ich cua cac qubc gia khac.

Thiz nam, trach nhiém bdo vé moi
trieong khéng gian vii tru khi tién hanh hogt
dong tham do va khai thac tai nguyén vii
try: Can chd trong dua vao tién trinh dam
phéan khi xay dyng thiét ché quéc té chung
lién quan dén trach nhiém quéc gia vé bao
vé moi truong khdng gian. Can cuy thé hoa
trach nhiém quéc gia trong van dé hop tac
hd trg cdng nghé va ky thuat vii tru dé xir ly
rac thai ngoai khong gian nham han ché 6
nhiém méi truong vii tru va ngin chan céc
mdi de doa tir rac thai vii tru dén Trai Dat.
Xay dung cac bo tiéu chuan quoc té vé ky
thuat moi truong ciing can dit ra va dua vao
cac chuong trinh hop tac qubc té dé ap dung
d6i véi cac vat thé duoc sir dung phuc vu
cho hoat dong tham do va khai thac khong
gian tur giai doan thiét ké tao lap, van hanh
va thu hoi sau sir dung.

That sdau, nghia vu chia sé cac gia tri loi
ich cot 16i va théng tin tir hoat dong tham
do, khai thac va su dung tai nguyén vii tru:
Khi xay dung thiét ché phap ly trong pham
vi quéc té hay dudi goc do qudc gia, cac
quéc gia can cha trong viéc hop tac quoc té
va khuyén khich viéc chia sé céc gia tri cot
16i, loi ich co ban va trao d6i thdng tin khoa
hoc 1a két qua cua qué trinh nghién cuu,
tham do, khai thac tai nguyén vii try vdi Cac
quéc gia khac. Piéu nay khéng phu thudc
trinh d6 phat trién khoa hoc cong nghé hay
sic manh cua nén kinh té caa cac quéc gia
va d6i lai d6i voi cac quéc gia chip nhan

chia s¢ thong tin s& nhan dugc cac lgi ich
d6i Gng tir cac quéc gia nhan trén co s
ngoai giao va dam phan thoa thuan.

5. Két luan

Hiép udc Khong gian vii try nam 1967,
Hi¢p udc Mat Trang nam 1979 va céc diéu
wéc quéc té khac co lién quan cing véi
phan 16n luat quéc gia cho phép cac qubc
gia dugc quyén khai thac va sir dung so hiru
tai nguyén vii tru, nhung khong duogc phép
tuyén bd chi quyén va quyén s hiru d6i voi
vil try, bao gé)m cd Mat Trang va cac thuc
thé vii tru khac. Su phat trién cua khoa hoc
cong nghé va loi ich quéc gia, mot sd qudc
gia da hoach dinh chién lugc riéng nham tdi
uu héa quyén khai thac tai nguyén vii tru.
Hoa Ky va nhiéu qudc gia khac thong qua
Hiép udc Artemis nim 2020 dé mo duong
cho céac thyc thé tu nhan tham gia vao hoat
dong khai thac va s¢ hiru tai nguyén vii try,
nhung ndi dung quy dinh c6 thé di nguoc lai
nguyén tic chung ctia luat qudc té. Do do,
su can thiét ¢6 nhiing budc tién chung trong
tién trinh 1ap phap va hop tac qubc té trong
viéc xay dung mot khung phap 1y qubc té
chung thdng nhat diéu chinh hoat dong khai
thac tai nguyén vi try, cling nhu trach
nhiém quéc gia trong van d& bao vé moi
truong khong gian vii try. Méat khac, trach
nhiém cua qudc gia va to chirc qudc té trong
van @ chia sé loi ich va thanh tuu khoa hoc
trong viéc thdm do va khai thac tai nguyén
vil try ciing can duoc xem trong trong tién
trinh dam phan. T4t ca nhimg van dé nay
déu nham hudng dén diéu chinh cho hoat
dong khai thac va str dung tai nguyén vii tru
vi muc dich hoa binh, phu hgp véi phap luat
qudc té va han ché t6i da xung dot loi ich
giita cac quéc gia.
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