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Tém tit: Su phat trzén manh mé cua cong nghé tai chinh da thic day suw ra doi ciia
cdc ngdn hang thudn sé va dat ra yeu cau cdp thlet vé xay du’ng khung phap Iy dé quan
Iy hiéu qua mo hinh ngan hang moi nay. Bai viét nghién ciru cac quy dinh phdp ludt diéu
chinh ngdn hang thuan sé tai Hong Kong va Dai Loan, tir do dwa ra cdc bai hoc kinh
nghiém hitu ich va goi mo giai phap nham hoan thién khung phap ly cho Viét Nam. Cac
noi dung trong tam bao gom diéu kién cdp phép, quan 1y riii ro, bdo mdt théng tin khdch
hang va co ché bao vé quyén lpi ngum tiéu dung.

T kKhoa: Ngdn hang thuan so, fintech, khung phdp 1y, an ninh mang.

Abstract: The rapid development of financial technology has driven the emergence
of digital banks and created an urgent need to establish a legal framework to effectively
regulate this new banking model. This article examines the legal regulations governing
digital banking in Hong Kong and Taiwan, thereby drawing useful lessons and
proposing solutions to improve Vietnam’s legal framework. The key issues addressed
include licensing conditions, risk management, protection of customer information and

mechanisms for safeguarding consumer rights.
Keywords: Digital banking; Fintech; Legal framework; Cybersecurity.

1. Pit van dé

Cong nghé tai chinh (fintech) ngay cang
phd bién trong thoi dai s6 hoa, voi ngan
hang thuan s6 1a minh ching 16 nét, dat ra
thach thirc cho quéan 1y hé thong ngén hang,
Viéc xdy dyng khung phap 1y méi dé diéu
chinh mé hinh nay tré nén cap thiét. Nhiéu
quéc gia/ving 1anh tho, dién hinh nhu Dai
Loan (Financial Services Commision - Uy
ban Tai chinh (FSC) ban hanh quy dinh
4/2018)' va Hong Kong (quy dinh tir

“ThS, NCS., Truong dai hoc Kinh té - Luat, Pai hoc
Quéc gia Tp. H6 Chi Minh.

“ Trudng dai hoc Kinh té - Luat, Pai hoc Qudc gia
Tp. HS Chi Minh.

2018)?, da nhanh chéng phan tng, thiic day
su phat trién manh mé& ciia ngan hang thuan
s0. Nghién ctu kinh nghiém tir hai thi
truong nay cung cip bai hoc quy gia cho
Viét Nam trong viéc xay dung phap ly phu
hop, thiic ddy chuyén dbi sd, nang cao canh
tranh va dam bao phat trién bén ving hé

! Financial Services Commission, FSC announced
related regulations regarding internet-only banks
establishment and started to accept applications,
https://www.fsc.gov.tw/en/home.jsp?id=476&parent
path=0%2C4, truy cap ngay 05/3/2025.

2 Hong Kong Monetary Authority, Digital Banks,
https://www.hkma.gov.hk/eng/key-functions/bankin
g/banking-regulatory-and-supervisory-regime/digita
I-banks/, truy cap ngay 11/3/2025.
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thong tai chinh trong bbi canh cich mang
cong nghiép 4.0.

2. Khai quat vé ngan hang thuin s6

Theo nghién clru cua International
Business Machines (IBM), mé hinh ngan
hang s6 trén thé gidi hién nay c6 thé chia
thanh 04 loai, bao gdm: M6 hinh thuong
hiéu ngan hang sd, mo hinh kénh ngan hang
sO (digibank channel), mé hinh ngan hang
sO 1a cong ty con va md hinh ngan hang sb
nguyén ban — hay con dugc goi la mo hinh
ngan hang thuan s6 (neobank hoic internet-
only bank)3.

Tai Hong Kong, ngin hang thuin sb
duogc goi dudi cai tén ngan hang 4o (virtual
bank). Theo Huéng dan vé viéc cip phép
cho cidc Ngan hang 4o (Guideline on
Authorization of Digital Banks) dugc ban
hanh vao ngay 30/5/2018, sira d6i bd sung
ngay 25/10/2024, ngan hang 4o khong phai
1a nhitng ngan hang truyén thong duoc cap
phép st dung internet hay cac phuong tién
dién tr khac 1am kénh thay thé dé cung cap
san phém, dich vu ctia minh cho khach
hang’. Tai Thai Lan, Diéu 2 Thong béo cta
Bo Tai chinh vé& Quy dinh, thu tuc va diéu
Kién xin cdp va cap gidy phép Ngan hang ao
(Ministry of Finance Notification Re: Rules,
Procedures, and Conditions for the
Application for and the Issuance of a
Virtual Bank License), ngadn hang do dugc
dinh nghia 1a mét cong ty dai chiung duoc
phép hoat dong nhu mdt ngan hang thuong

3 International Business Machines, IBM White,
Designing a sustainable digital bank, https://www.
slideshare.net/slideshow/designing-a-sustainable-dig
ital-bank/56317765, truy cap ngay 05/3/2025.

4 Pidu 1 Authorization of Virtual Banks - A
Guideline issued by the Monetary Authority under
Section 16(10).
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mai cung cip cac dich vu cia ho thong qua
cac kénh k¥ thuat sd, khong bao gdbm ngan
hang béan 1é va cong ty con cia cdc ngan
hang thwong mai nuéc ngoai®. Dinh nghia
vé ngan hang thuan sé cua Han Quéc duogc
néu trong Luat vé Céc trudng hop dic biét
vé thanh 1ap va hoat dong cuia ngan hang
thuan sd (Act on Special Cases Concerning
Establishment and Operation of Internet-
Only Banks). Cu thé, tai Diéu 2 cua Luat,
ngin hang thuan s duoc dinh nghia la
nhitng ngan hang thuc hién hoat dong kinh
doanh ngan hang thong qua céc giao dich
dién tt®. Quy dinh nay khong dé& cap dén
viéc ngan hang thuan sb phai s¢ hiru gidy
phép, tuy nhién, tai Diéu 3.2 Luét yéu ciu
ngan hang thudn s chiu sy diéu chinh cua
Luat Ngan hang (Banking Act). Theo Luat
nay, bat ky ca nhan, to chirc ndo co y dinh
tham gia hoat dong ngan hang déu phai xin
phép FSC'.

Noi tom lai, ngan hang thuan s6 1a mot
td chirc tin dung dugc co quan nha nudc cod
thAm quyén cap phép va co quyén thyuc hién
day du cac hoat dong ngan hang theo quy
dinh cta phép luat. Ngan hang thuan s6 hoat
dong hoan toan trén méi truong sd ma
khong c6 hodc han ché sy hién dién vat 1y
duéi hinh thue chi nhanh hodc phong giao
dich truyén thong. Viéc cap phép day du
nay dan dén viéc ngan hang thuan sb chiu
su quan ly va giam sat phap 1y vé co ban

5 Piéu 2 Ministry of Finance Notification Re: Rules,
Procedures, and Conditions for the Application for
and the Issuance of a Virtual Bank License.

6 Pidu 2 Act on Special Cases Concerning
Establishment and Operation of Internet-Only Banks.
7 Piéu 8 Banking Act of Korea.
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twong ty nhu ngan hang truyén thong®. Tuy
nhién, cin nhin manh rang ngén hang thuan
s6 12 mot phap nhan doc 1ap, khong phai 1a
két qua tir qua trinh chuyén d6i s6 cia mot
ngan hang truyén théng da c6 sin®.

3. Kinh nghiém cia Hong Kéng, Pai
Loan trong viéc xay dung khung phap ly
diéu chinh ngin hang thuin sb

3.1. Tong quan béi cinh thi truwong

Tai Hong Kéng, vao niam 2017, Co
quan Quan 1y tién t¢ Hong Kong (Hong
Kong Monetary Authority - HKMA) da
tuyén bd muc tiéu dua cic ngan hang noi
dia tién vao “Ky nguyén Ngan hang thong
minh”*®. Muyc tiéu cia HKMA 13 dam bao
cho nganh dich vu tai chinh c6 thé phuc vu
dugc cong ddng, bao gdbm & nhitng cong
déng ma thi trudng it sinh 13i hon'!. Trong
bbi canh ndy, méd hinh ngan hang thuan sb
dugc xem 1a giai phap hiéu qua va thiét
thuc, dép (mg muc tiéu phat trién tai chinh
toan dién cua HKMA. Pén nim 2019,
HKMA di chinh thirc cip phép cho 08 ngan
hang thuan sd, gom: ZA Bank, Airstar
Bank, WeLab Bank, Livi Bank, Mox Bank,

8 Katarzyna Schmidt-Jessa, The impact of COVID-19
on digital-only banks: Are they winners or losers,
Journal of Banking Regulation, Vol 24, 2023, p. 318.
® Benedikt Jakob Peter Wamsler, Neo-banks versus
traditional banks: A comparative study of operations
and financial performance in Europe, Luan van thac
si, Dissertacdo de mestrado, Iscte - Instituto
Universitario de Lisboa, Repositorio Iscte, 2023,
p.10.

10 Hong Kong Monetary Authority, A New Era of
Smart Banking, https://www.hkma.gov.hk/eng/news-
and-media/press-releases/2017/09/20170929-3/, truy
cap ngay 23/02/2025.

11 Hong Kong Monetary Authority, Keynote Speech
at the HKAB & HKIB Distinguished Speaker
Luncheon, https://www.hkma.gov.hk/eng/news-and-
media/speeches/2019/09/20190926-2/, truy cip ngay
23/02/2025.

Ant Bank, PingAn OneConnect Bank,
Fusion Bank®?.

Tai Pai Loan, y tuong thanh 1ap ngan
hang thuan sé xut phat tir p luc canh tranh
manh m& vé d6i mdi cong nghé trong linh
vuc tai chinh — ngan hang. Véi muc tiéu hd
trg cac to chirc tai chinh trong nude bét kip
xu hudng s6 hoa toan cau, tin dung tdt cac
co hdi kinh doanh méi va dép tng cac nhu
cau dic biét tir thé hé khach hang tré, vao
ngdy 16/4/2018, FSC d chinh thirc cong bd
chinh sach khuyén khich d6i mdi tai chinh,
trong do cho phép thanh 13p ngan hang
thuan s6. Sau khi FSC cong bd chinh sach
trén, ba cong ty 16n gdm LINE, Chunghwa
Telecom va Rakuten Bank da nhanh chong
nop don xin cap phép vao thang 2/2019. Sau
qué trinh danh gia, tham dinh chit ch&, FSC
da cip phép cho ba ngin hang nay hoat
dong dudi hinh thirc ngan hang thuan s dau
tién tai Pai Loan vao ngay 30/7/2019%,

Bén canh do, véi viéc khong ngiing md
rong cac dich vu tai chinh s6 va ung dung
cong nghé¢ tién tién nhu tri tué nhan tao
(AI), dir liéu 16n (Big Data) va chudi khéi
(blockchain), cac ngan hang thuan sd tai hai
thi truong nay duoc ky vong s& tiép tuc lam
thay d6i manh mé cuc dién nganh ngan
hang va déng gop vao su phat trién nén kinh
té s6 tai Hong Kong va Pai Loan. Mot dong
gop quan trong khac ciia mo hinh ngan hang
thuan sd chinh 1a thuc ddy tai chinh toan
dién. Cu thé, moé hinh ngan hang thuan sb
nay gitp cac nhém khach hang c6 thu nhap

12 Statrys, 8 Virtual Banks in Hong Kong: How Do
They Compare?, https://statrys.com/blog/virtual-
banks-hk, truy cap ngay 23/3/2025.

13 Financial Supervisory Commission, FinTech
development roadmap, https://www.fsc.gov.tw/en/ho
me.jsp?id=389&parentpa, truy cap ngay 31/3/2025.
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thép hodc chua ¢ diéu kién tiép can duoc
dich vu ngan hang truyén thong co6 thé d&
dang m¢ tai khodn va thyc hién cac giao
dich tai chinh. Pén cubi nim 2023, sb lugng
ngudi st dung cac ngan hang thuan sb ¢
Héng Kong da dat 2,2 triéu nguoi, phan anh
mirc d6 chip nhan ngdy cang cao cta ngudi
dan d6i voi mo hinh ngan hang nay. Thi
phan chung cua cac ngan hang thuan sé tai
day tang lén 8,8% trong cting nam, cho thay
kha nang canh tranh ngay cang manh vdi
céc ngan hang truyén thong,

3.2. Quy dinh vé cip phép, qudn ly va
giam sat

Tai Hong Koéng, theo quy dinh hién
hanh, khi thanh 1ap mot ngan hang thuan sb,
muc von diéu 1& duoc yéu cau tdi thiéu 1a
300 triéu d6 la Hong Kong, bao gdbm von cb
phan va s6 du cua tai khoan thing du von
¢ phan'®. Ngoai ra, ngan hang thuan sb tai
day phai do mot ngan hang hoic to chuc tai
chinh nam giir phan 16n ¢6 phan hoac thong
qua mdt cong ty me dugc thanh lap tai
Hong Kong'®. Pidu 9.9 Huéng dan cap
phép (Guide to Authorization) ciing quy
dinh cu thé vé cac diéu kién giam sat s&
duoc ap dung cho ngan hang thuan sb. Theo
d6, cac diéu kién nay s& bao gom: (1) Yéu
cdu vé vbn va kha nang thanh khoan; (2)
Quén 1y cac rii ro trong yéu va rii ro ndi
bd; (3) Kiém soat chi phi va dinh gia tai san;
(4) Co cau to chirc va pham vi hoat dong
dugc phép thuc hién; (5) Nang lyc, tinh phu
hop va trach nhiém cia giam dbc ciing nhu

14 Hong Kong Monetary Authority, Report on the
Review of Virtual Banks, 2024, p.5.

5 Piéu 21 Authorization of Virtual Banks - A
Guideline issued by the Monetary Authority under
Section 16(10).

16 Piéu 9.9 Chuong 9 Guide to Authorization.
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ban quan 1y cép cao va (6) Nghia vu cung
cap dinh ky céac thong tin tai chinh va thong
tin lién quan khac cho HKMAY’,

i véi vide quan tri rii ro, Huéng dan
cp phép cia HKMA yéu cdu ngudi ndp
don xin cAp phép hoat dong ngin hang
thuan sd phai nhan dién va quan 1y 08 loai
rui ro co ban duoc xac dinh boi HKMA,
bao gém: Rui ro tin dung, rui ro 1ai sut, rai
ro thi trudng, rdi ro thanh khodan, rui ro hoat
dong, rti ro danh tiéng, rai ro phap 1y va
cubi cung 1a rii ro chién luge. Cac ngan
hang thuan s6 phai thiét 1ap day du cac co
ché kiém soat phu hop nhim quan 1y hiéu
qua cac loai rui ro nay'®. Bén canh d6, nham
dam bao han ché tdi da céc rui ro 6 thé tac
dong tiéu cuc dén hé thong ngan hang,
HKMA yéu cau ngin hang sb phai cung cp
mot ban bao cao danh gia doc lap vé muc
d6 day du cua hé théng quan tri cong nghé
thong tin dugc thuc hién bdi bén chuyén gia
du trinh d6 va doc 1ap. Bao cao nay phai thé
hién duoc cac yéu td nhu: Bao mat hé
thong, quy trinh kiém soat ndi bd va chat
lugng quén tri cong nghé thong tin®®,

Quy dinh vé cép phép cia ngin hang
thuan s tai Hong Kong tuong tu v6i ngan
hang truyén théng. Tai day, chi c6 duy nhat
mot loai gidy phép ngan hang dugc ap dung
chung cho ca ngan hang truyén thong lan
ngan hang thuan s6%. Piéu nay thé hién rd
rang, vé phuong dién phap 1y, ngan hang

7 Bidu 9.9 Chuong 9 Guide to Authorization.

18 Bidu 9.17 Chuong 9 Guide to Authorization.

19 Pidu 9.15 Chuong 9 Guide to Authorization.

20 Johannes Ehrentraud, Denise Garcia Ocampo va
Camila Quevedo Vega, FSI Insights on policy
implementation No 27 - Regulating fintech
financing: digital banks and fintech platforms, BIS
Papers, 2020, p.10.
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thudn s ¢ vi thé va chiu sy giam sat tuong
duong vé&i ngan hang truyén théng. Quy
dinh nay ciing phan anh chién luoc tmng
dung hi€u qua nhiing tién bo khoa hoc —
cong nghé ciia Hong Kong, hudng téi twong
lai s6 hoa toan dién cac hoat dong tai chinh,
qua d6 thic day tai chinh toan dién va giam
thiéu tinh trang loai trir tai chinh.

Lién quan dén van d& hién dién vat ly,
HKMA cho phép nhiing ngan hang thuan s6
duoc thanh 1ap tir mot dén nhiéu chi nhanh
vat 1y dé bo sung cho mang ludi hoat dong
s6 hoa véi diéu kién phai duoc su chép
thuan cia HKMAZL,

Tai Dai Loan, quy dinh vé diéu kién
thanh 1ap, cdp phép ddi voi ngan hang sb
duoc quy dinh chung tai Luat Ngan hang
(Banking Act) va huéng dan boi cic vin
ban phap luat lién quan. Cu thé, tai Diéu 1
ctia Tiéu chudn quan 1y viéc thanh 1ap Ngan
hang thuong mai (Standards Governing the
Establishment of Commercial Banks) da
néu rd pham vi ap dung, trong d6 van ban
nay duoc ban hanh dya trén co sé phép 1y 1a
Poan th 3 Diéu 52 cua Luat Ngéan hang.
Theo d6, tiéu chuan thanh 1ap ddi véi ngan
hang hodc td chirc tai chinh khac s& chiu su
diéu chinh cua Luét nay hodc cac van ban
khac do co quan c¢6 thim quyén quy dinh.
Vi vdy, ngan hang thuan sb, véi mot sy dic
thu riéng vé mo hinh hoat dong, cling duogc
xac dinh cac diéu kién cap phép va tiéu
chuan hoat dong cu thé tai Tiéu chuan quan
1y viéc thanh 1ap Ngan hang thuong mai.

Theo quy dinh hién hanh tai Pai Loan,
mirc von ti thiéu dé thanh ldp mot ngan

2l Ppidu 7 Authorization of Virtual Banks - A
Guideline issued by the Monetary Authority under
Section 16(10).

hang thuan sb tai Dai Loan 1a 10 ty Dai t¢,
bao gdm tién mit ctia nha sang lap va cac cd
d6ng?. Pdi v6i nha sang 1ap ngén hang,
phap ludt yéu cau it nhat mot trong sb dé
phai 12 ngan hang hodc mét cong ty cd phan
tai chinh véi ty 16 von gop tdi thiéu 1a 40%
tong von diéu 16. Khoan vén nay co thé
dugc cam két gop du trong mot thoi gian
nhat dinh theo quy dinh phap luat?®. Ngoai
ra, cac c6 dong duoc yéu cau phai diang ky
mua it nhat 80% tong s6 von diéu 18 tai thoi
diém thanh 1ap ngan hang va s von diéu 18
con lai phai dugc phat hanh ra cong ching
nham dam bao tinh minh bach trong ciu
trac so hitu ciing nhu thu hat von dau tu tir
cong ching?.

Vé co ban, cic rii ro ma ngan hang
thuan sb tai Dai Loan phai ddi dién tuong
ty nhu mot ngan hang truyén thong, bao
gdm céc rui ro lién quan dén thanh khoan
du phong, chét lugng dir li€u, cac mo hinh
chdm diém tin dung, bao mat dir liu, ké
hoach dy phong cho céc tin tirc hay tin don
tiéu cuc, quan tri doanh nghiép, chdng
canh tranh khong lanh manh va bao vé
nguoi tiéu dung?. Tuy nhién, do dic thu
hoat dong hoan toan dya trén nén tang $0,
cac ngan hang thuan sb duoc yéu cau thiét
1ap cac bién phéap kiém soat rui ro nghiém

22 piéu 2 Standards Governing the Establishment of
Commercial Banks.

2 Financial Services Commision, Policy announcement
for internet-only bank establishment, https://www.
fsc.gov.tw/en/home.jsp?id=473&parentpath=0%2C4,
truy cap ngay 26/02/2025.

2 piéu 2 Standards Governing the Establishment of
Commercial Banks.

% Deloitte, Comparison of Regulatory Requirements
for Digital Bank, https://www?2.deloitte.com/con
tent/dam/Deloitte/my/Documents/risk/my-risk-regula
tory-requirements-digital-banks.pdf, truy cap ngay
26/02/2025.
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ngat va chuyén biét hon so véi ngan hang
truyén thong.

Tuong tu nhu Hoéng Kong, Pai Loan
cling chi 4p dung mot loai gidy phép duy
nhit dugc cip cho ngan hang truyén thong
va ngan hang thuan sd. Viéc ap dung chung
mot loai gidy phép nay dé tranh tinh trang
phan biét dbi xir vé mit phap 1y giira hai mo
hinh hoat dong. Piéu ndy nhim duy tri tinh
on dinh cua hé thong tai chinh, dong thoi
ngin nglra viéc cic ngan hang thuan sb
nhan dugc wu dai phap 1y c6 thé 1am giam
tinh canh tranh lanh manh trén thi truong.

Diém khac biét rd nhét vé phap 1y giira
ngan hang thuin sd va ngan hang truyén
thong tai Pai Loan 1a viéc thiét 1ap cac chi
nhanh vat 1y. FSC quy dinh 16 rang, cac
ngan hang thuan sé khong dugc phép mo
chi nhanh vat 1y nham khuyén khich cac
ngan hang nay tip trung cung cap dich vu
hoan toan truc tuyén, dong thoi giam thiéu
t6i da cac chi phi van hanh truyén thong.

3.3. Quy dinh vé an ninh mang, bdo vé
dit liéu khach hang va quan ly rii ro

Tai Hong Kéng, ngan hang thuin sb
chiu su giam sat theo cung co ché dugc ap
dung dbi voi ngan hang truyén thong?.
Khung phap 1y quy dinh vé yéu cau va co
ché giam sat nay 1a Khung Quan 1y va Giam
sat (Regulatory & Supervisory Framework),
S6 tay chinh sach gidm sat (Supervisory
Policy Manual) cung cic huéng dian va
thong tu lién quan.

% Hong Kong Monetary Authority, Digital Banks,
https://www.hkma.gov.hk/eng/key-functions/bankin

g/banking-regulatory-and-supervisory-regime/digita

I-banks/#:~:text=Digital%20banks%20are%20subje

Ct%20to,Manual%2C%20Guidelines%2C%20and%

20Circulars., truy cap ngay 28/02/2025.
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Déi voi phuong phap giam sat, HKMA
ap dung phuong phap giam sat dya trén rui
ro (risk-based supervision), két hop giira
gidm sat lién tuc thong qua cac cudc kiém
tra tai chd (on-site inspections), danh gia tur
xa (off-site surveillance), cac cudc hop trao
ddi thong tin véi cac kiém toan vién bén
ngoai va chia sé¢ thong tin voi cac co quan
giam sat khac nham phat hién sém cac van
dé rui ro tiém 4n ngay tir giai doan dau?’.

Ngan hang thuan s tai Hong Kong
dugc yéu cau tuan tha Hién chuong dbi xir
cong bang véi khach hang (Treat Customers
Fairly Charter) ciing nhu B quy tic thuc
hanh  Ngan hang (Code of Banking
Practice). Cac tranh chip phat sinh giita
nguoi ti€u dung tai chinh va ngan hang
thuan s6 dugc giai quyét tai Trung tim Giai
quyét tranh chdp tai chinh (Financial
Dispute Resolution Centre - FDRC)?® hoic
Uy ban Xtr 1y khiéu nai Ngan hang thudc
HKMA (HKMA Complaints Processing
Centre)?°. Pic biét, FDRC cung cap co ché
hoa giai va trong tai doc 1ap nham giup cac
bén giai quyét tranh chip mot cach nhanh
chong, tiét kiém chi phi, khong can thong

qua thi tuc td tung tai toa anC.

27 Hong Kong Monetary Authority, Regulatory &
Supervisory Framework, https://www.hkma.gov.hk
/eng/key-functions/banking/banking-regulatory-and-
supervisory-regime/regulatory-supervisory-framewor
k/, truy cép ngay 28/02/2025.

28 Financial Dispute Resolution Centre, About us:
Our role, https://mww.fdrc.org.hk/en/html/aboutus
/aboutus_role.php, truy cap ngay 31/3/2025.

2 Hong Kong Monetary Authority, Frequently asked
questions: Banking, https://www.hkma.gov.hk/eng/
smart-consumers/frequently-asked-questions/bankin
g/b/, truy cap ngay 31/3/2025.

%0 Financial Dispute Resolution Centre, Resolving
disputes, https://www.fdrc.org.hk/en/html/resolving
disputes/resolvingdisputes.php, truy cap ngay
31/3/2025.
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Vé nghia vu phong, chdng rira tién, cac
ngan hang thuan sb phai tuan thu nghiém
ngit theo Huéng dan vé Phong chdng rira
tién va Chéng tai tro khing bd (Guideline
on Anti-Money Laundering and Counter
Financing of Terrorism). Nghia vu chinh
clia cic ngan hang thuan sb bao gdm: Thuc
hién x4c minh danh tinh khach hang trude
khi thiét lap quan hé kinh doanh, dac biét 1a
dbi voi cac giao dich dang ngo®; giam sat
lién tuc hoat dong giao dich; luu trit hd so
khach hang va béo cao day du cac giao dich
dang ngo*?. Trong trudng hop khong thuc
hién ding nghia vu béo cdo vé giao dich
dang ngod, ngan hang co thé bi xir phat hanh
chinh véi muac phat 1én dén 50.000 d6 la
Hong Kong.

Tai Dai Loan, theo cic quy dinh do
FSC ban hanh, Ngan hang Trung wong Dai
Loan (Central Bank of the Republic of
China) (Taiwan) c6 thim quyén tién hanh
cac cude kiém tra vé cac van dé lién quan
dén chinh sach tién té, tin dung, ngoai héi
va hé théng thanh toan dbi véi ngan hang
thuan s6. Ngoai cac cudc kiém tra co muyc
dich, ngan hang thuan sb ciing phai chiu su
giam sat ngodi co s dé xac dinh diém yéu
ctia to chirc minh va nim bit toan canh tinh
hinh tai chinh dé c6 phan tng phu hop va
kip thoi. Trong cac cudc kiém tra truc tiép
tai co sO, Ngan hang Trung uwong ct doan
thanh tra dén kiém tra viéc tuan thu cac quy
dinh phép luat ciia ngan hang thuan s6%. Do

31 Piéu 4.2 Guideline on Anti-Money Laundering
and Counter Financing of Terrorism.

%2 Piéu 7.1 Guideline on Anti-Money Laundering
and Counter Financing of Terrorism.

33 Central Bank of the Republic of China (Taiwan),
Supervisory Process, https://www.chc.gov.tw/en/cp-
493-883-D5AE2-2.html, truy cap ngay 01/3/2025.

cac ngan hang thuin sb tai Pai Loan khong
c6 chi nhanh vat 1y, cac cudc kiém tra truc
tiép nay s€ dugc thyc hién tai try s¢ chinh
cua ngan hang. Song song dd, gidm sat tu
xa duogc thyc hién thong qua cac hé théng
cong nghé thong tin nham xac dinh kip thoi
nhimg diém yéu trong to chirc, tir d6 ngan
hang c6 thé nhanh chéng diéu chinh, phan
ung phu hop va hiéu qua.

Vé phong chéng rira tién, cac ngan hang
thuan s tai Pai Loan phai tuan thi nghiém
ngdt cac quy dinh dugc néu trong Quy dinh
vé phong chéng rira tién cua céc to chuc tai
chinh (Regulations Governing Anti-Money
Laundering of Financial Institutions). Theo
do, ngan hang thuan sb bt buoc phai thuc
hién cac bién phap tham dinh khich hang
(Customer Due Diligence — CDD) khi thiét
1ap mdi quan hé kinh doanh mdi véi bat ky
khach hang nao, khi thyc hién giao dich
chuyén tién xuyén bién gidi tir 30.000 Dai
te tr¢ 1én, khi c6 nghi ngo vé rira tién, tai trg
khing bd hodc khi ngan hang nghi ngd vé
tinh xac thyuc, day du cta dir liéu nhan dang
khach hang da thu thap trude d6*.

Ngoai cac nghia vu lién quan dén
phong, chdng rira tién, Dai Loan ciing ap
dung nghiém ngat cac bién phdp bao vé
quyén loi ngudi tiéu dung tai chinh nham
dam bao sy minh bach va cong bang trong
quan hé giao dich. Ngin hang thuan sb phai
tuan thu cac quy dinh dugc néu trong Luat
Bao vé€ nguoi tiéu dung dich vu tai chinh
(Financial Consumer Protection Act) va cac
vin ban huéng dan lién quan.

Co ché giai quyét tranh chip giita ngan
hang thuan sb va nguoi tiéu dung tai chinh

¥ Pijdu 3 Regulations Governing Anti-Money
Laundering of Financial Institutions.
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dugc thuc hién thong qua Financial
Ombudsman Institution - Trung tdm Giai
quyét Tranh chip Tai chinh (FOI). FOI
cung cap dich vy hoa giai va phan xur doc
lap nham gitp cac bén dat dugc thoa thuan
giai quyét tranh chip mot cach cong bang,
hiéu qua, tiét kiém thoi gian va chi phi,
khong can phai thong qua thu tuc té tung tai
toa an®,

4. Sw can thiét ban hanh quy dinh
diéu chinh ngin hang thuin sb tai Viét
Nam va mot so goi mé

A.1. Sw can thiét phdi xdy dung khung
phdp Iy cho ngan hang thuén so

Trong bdi canh nhiéu qudc gia trén thé
gidi da co quy dinh cu thé diéu chinh hoat
dong ctia ngan hang thuan sb, Viét Nam van
chua c6 hé thong phap luat riéng biét cho
md hinh nay. Hién tai, ngan hang sb tai Viét
Nam chi dugc xem nhu mot dich vu truc
tuyén clia ngan hang thuong mai, hoat dong
dudi sy bao trg cta cic ngan hang truyén
thng, thay vi duoc cong nhan 1a mot loai
hinh ngén hang doc lap. Viéc thiéu hanh
lang phap 1y rd rang khong chi han ché sy
phat trién ciia ngan hang thuan sb ma con
tao ra nhitng khoang tréng phap 1y, lam ting
rui ro trong qua trinh van hanh va quan ly.

Thir nhdt, viéc phat trién ngan hang
thuan s6 dap tmg xu hudng tit yéu cia su
chuyén dbi s6 trong linh vuc tai chinh. Trén
thé gidi, nhidu qubc gia va ving lanh tho da
tién phong xdy dung hé thong ngan hang
thuan sé doc 1ap, ndi bat nhu Hong Kong va
bai Loan. Nhitng m6 hinh nay khong chi

3% Financial Services Commision, About Financial
Ombudsman Institution (FOI), https://www.fsc.
gov.tw/en/home.jsp?id=263&parentpath=0,261, truy
cap ngay 01/3/2025.
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minh chtng cho tinh kha thi ma con khang
dinh vai tro cta khung phap 1y rd rang trong
viéc thuc day d6i moi fintech. Trong khi do,
tai Viét Nam, du cac nén tang ngan hang sb
nhu Timo, TNEX, Cake by VPBank, Ubank
by VPBank, hay Octo by CIMB di xuét
hién va thu hut nguoi dung nho giao di¢n
than thién va dich vu linh hoat, chiing van
chua thyc su 14 cic ngan hang thuan sb doc
lap. Thay vao d6, cac nén tang nay hoat
dong dudi su bao tro phéap 1y cia gidy phép
ngan hang thuong mai truyén thong, dan
dén su han ché vé tinh tuy cha va kha nang
mo rong md hinh. Pidu nay cho thiy su can
thiét phai xay duyng mot khung phép 1y riéng
biét tai Viét Nam dé hd tro su phat trién cua
cac ngan hang thuan sb doc lap, tir o bat
kip xu hudng toan cau va dap Gng nhu cau
ngdy cang cao cua nguodi dung trong ky
nguyén so.

Thir hai, viéc phat trién ngan hang
thuan s6 gop phan khic phuc khoang trong
phap 1y va nang cao tinh minh bach trong
hoat dong ngan hang. Hién nay, phap luat
Viét Nam chua c6 quy dinh chuyén biét diéu
chinh ngan hang thuan s6. Thay vao do, cac
nén tang ngan hang sd hién hanh budc phai
hoat dong trong mo6 hinh hop tac hodc dudi
gidy phép cua cic ngin hang thuong mai
truyén théng. Du Luat Cac to chuc tin dung
niam 2024 di mo ra bude tién véi viée gidi
thiéu co ché thor nghiém c6 kiém soat
(regulatory sandbox) cho cac dbéi moi tai
chinh, bao gém linh vuc ngin hang, nhung
sy thiéu ving cac van ban huéng din cu thé
dd khién co ché nay chua thé di vao thuc
tién. Hon nita, Thong tu sb 50/2024/TT-
NHNN van duy tri cach tiép can truyén
thdng khi dinh nghia ngan hang s6 nhu mot
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dich vu truc tuyén bd tro trong hoat dong
cua ngan hang thuong mai, thay vi cong
nhan day 1a mot loai hinh td chirc tin dung
doc lap v6i ban chat va nhu cau quan ly
riéng biét. Diéu nay din dén mot khoang
tréng phap 1y dang ké, thé hién & su thiéu
hut cac quy dinh vé diéu kién cip phép, tiéu
chuén van hanh, quan tri rui ro cong nghe,
dam bao an toan von, va dic biét 1a co ché
bao vé quyén loi khach hang trong méi
truong sd. Pay vén 1a nhitng yéu t6 cbt 16i
dé dam bao tinh minh bach va bén viing cia
ngan hang thuan s6. Viéc cham tré trong
xay dung khung phép 1y chuyén biét khong
chi kim ham tiém ning d6i méi cia nganh
tai chinh ma con dit ra rai ro vé tinh on
dinh hé thng khi cic mé hinh s6 hoa phat
trién vuot ngoai tam kiém soat cua phap
luét hién hanh.

Cuéi cung, viéc phat trién ngan hang
thuan sb tao diéu kién thiic diy doi méi
sang tao va mo rong tai chinh toan dién —
modt muc ti€u chién lugc trong bdi canh
chuyén ddi s6 cua Viét Nam. Véi dic diém
khong phu thudc vao co sé ha tﬁng vat ly,
ngan hang thuan sé c6 kha ning cung cip
cac dich vu tai chinh nhanh chéng, chi phi
thap va dé tiép can, dic biét thong qua cac
nén tang di dong va cong nghé tai chinh tién
tién nhu vi dién tir hay xé4c thyc sinh tric
hoc. Piéu niy mang lai tiém ning 16n trong
vi€c gia tang sy tham gia tai chinh, ddc biét
d6i voi cac nhém dan cu chua cé tai khoan
ngan hang (unbanked), ngudi dan ¢ vung
sau vung xa hodc nhitng ngudi gép rao can
khi tiép can cac dich vu ngan hang truyén
théng do yéu cau thu tuc phirc tap va chi phi
cao. Trén thyc té, cac mo hinh ngén hang
thuan sb tai cac qudc gia nhu Dai Loan hay

Hong Kong di chimg minh hiéu qué trong
viéc thu hep khoang céach tai chinh thong
qua cac dich vu linh hoat va than thién véi
nguoi dung tré.

4.2. Kién nghi vé nguyén tic xdy dung
khung phdp Iy cho ngéin hang thuin sé

Dé xay dung va hoan thién khung phap
1y vé& ngan hang thuan s, tac gia kién nghi
rang nén dua trén tién dé 1a 02 nguyén tic
co ban: (1) Nguyén tic can bang gitta do6i
mai sang tao va quan ly rui ro; (2) Nguyén
tic bao vé quyén loi nguoi tiéu dung va
dam bao an toan hé théng.

Pbi v6i nguyén tic can bang giita doi
mai sang tao va quan 1y rui ro. Ti€u chi nay
dé cap dén viéc cip phép ngin hang thuan
s6 nham muc dich quéan ly toan bg cac rui ro
phat sinh nhung khong lam anh hudng dén
cac muc tiéu phat trién hodc muc tiéu quan
1y vé 6n dinh tai chinh®. Cach tiép can dua
trén viéc phan b rui ro vé cong nghé trong
quy dinh giam sat dé thiic day tai chinh toan
dién, doi méi sang tao ciing nhu nang cao
trai nghiém khach hang.

Nguyén tic bao vé quyén lgi ngudi tiéu
ding va d¢am bao an toan hé théng dugc xay
dung bang cach thong qua cac co ché giam
sat, bdo céo. Viéc ndy dam bao hé thong
ngan hang dang hoat dong an toan va han
ché tdi thiéu nguy co ro ri dit lieu khach
hang. Bén canh do6, tao lap cac co ché bao
vé quyén loi ngudi tiéu dung thong qua
chinh sach dat trach nhiém duy tri bdo mat
trong viéc st dung dich vu ngan hang thuan
s0 va trach nhiém phap 1y néu vi pham.

% Sally Chen, Derryl D’Silva, Frank Packer va
Siddharth Tiwari, Virtual banking and beyond, BIS
Papers, vol 120, 2022, p.21.
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4.3. Pé xudt noi dung co bin ciia
khung phdap Iy diéu chinh ngin hang
thudn sé tai Viét Nam

DPadu tién, viéc xiy dung mot khung
phép 1y rd rang dé phan dinh ngin hang
thudn sé voi cac to chire tai chinh khac 1a
yéu cau cap thiét, bat dau tir viéc xac 1ap
khai niém phap 1y riéng. Ngan hang thuan
s6 duoc hiéu 1a t6 chuc tai chinh doc lap,
hoat dong hoan toan truc tuyén, co gidy
phép hoat dong riéng, khong hodc rat han
ché chi nhanh vat 1y, va van hanh chi yéu
trén nén tang cong nghé so.

Nhom tac gia dé xuat viéc phan biét
ngan hang thuan sd v&i ngan hang truyén
thdng va cac to chirc cung cép dich vu tai
chinh s6 khac dwa trén cac yéu td: (1) Cung
cép déy du dich vy nhu tién gui, thanh toan,
tin dung nhung khong c6 mang ludi chi
nhanh vat 1y; (2) Khac biét véi cac to chirc
trung gian thanh todn hodc vi dién tr von
khong dugc phép nhan tién giri; (3) La to
chttc ngan hang dwoc cip phép day du,
khong chi don thuan 1a cong ty cong nghé
tai chinh, va phai dap tmg cac yéu cau phép
1y vé vén, quan tri, an toan tai chinh va bao
v€ nguoi tiéu dung.

Thir hai, 3 thuc day su phat trién cia
ngan hang thuan sb tai Viét Nam, phap luat
can thiét 1ap mot khung phap 1y bao gom
cac quy dinh rd rang vé diéu kién cap phép,
giam sat hoat dong, quan ly an ninh mang,
bao vé dir lidu, phong chéng rua tién va
gian 1an tai chinh cling nhu bao vé quyén loi
nguoi tiéu dung. Dya trén kinh nghiém cuia
Hong Kong va DPai Loan, cac ndi dung sau
day co thé dugc cu thé héa d¢é dam bao tinh
kha thi va hi¢u qua:
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- V& cip phép hoat dong: Viét Nam c6
thé 4p dung mot loai gidy phép chung nhu
Hong Koéng va Pai Loan nhung diéu chinh
cac yéu cau phu hop voi dic thu cia ngan
hang thuan s6. V& diéu kién cap phép, phap
luat co thé giam yéu cau vén phap dinh
nhung ting tiéu chuin coéng nghé. Piéu nay
dam bao canh tranh cong bang véi ngan
hang truyén théng dong thoi khuyén khich
d6i méi. Theo d6, yéu cau vé hé thong cong
nghé thong tin phai dap ung t6i thiéu céc
tiéu chudn an toan qudc té bao gdbm co s ha
tang ky thuat, bio mat va kha nang xur ly
khéi lugng giao dich 16n. Hong Koéng da
yéu cau bao cdo danh gia doc 1ap vé quan tri
cong nghé thong tin, diéu nay c6 thé 1a tham
chiéu cho Viét Nam. Bén canh do, phap luat
can dat ra tiéu chuan khat khe vé nhan su
quan 1y cap cao bao gdm kinh nghiém trong
linh vuc tai chinh va cong ngh¢ cung véi
viéc thiét 1ap cac co ché quan 1y rii ro noi
bo toan dién, twong ty yéu cau quan ly 8
loai rui ro theo kinh nghiém cua Hong Kong
(tin dung, thanh khoan, van hanh,...).

- Vé co ché giam sat: Co ché giam sat
can dugc thiét ké phu hop véi ban chét sb
hoa, tap trung vao rui ro dac thu cua ngan
hang thuan s6 nhu rti ro thanh khoan, i ro
van hanh va an ninh mang. Véi rui ro thanh
khoan, phap luat can c6 quy dinh vé ty 1é du
trit thanh khoan t6i thiéu (twong tu yéu cau
cia HKMA) dé d¢am bao ngan hang thuan
sO duy tri kha nang chi tra trong cac tinh
huéng khing hoang, du khong c6 chi nhanh
vat ly. V6i rii ro van hanh va an ninh mang,
phap luat thiét 1ap duoc co ché giam sat lién
tuc céc su co k¥ thuat va tan cong mang, Kkét
hop giita kiém tra tai chd va giam sat tir xa
qua cong nghé. Kém véi d6 13 yéu cau vé
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nghia vu bao cdo dinh ky vé tai chinh, hoat
dong va rui ro nhdm cung cip dir liéu minh
bach cho Ngan hang Nha nudc Viét Nam
tuong tu nghia vu bdo cdo ciia ngan hang
thuan s tai Hong Kéng va Dai Loan.

- V& quan 1y an ninh mang: Ngan hang
thuan s tuan tha cac tiéu chuan vé an ninh
mang va bdo v¢ dir li¢u cé nhan theo quy
dinh ctua phép luat nhu trién khai cac bién
phép ma hda va bao mat dir li¢u; xay dung
ké hoach ung pho su ¢ an ninh mang; bao
vé quyén riéng tu va str dung dir liéu khach
hang theo nguyén tic minh bach va c6 sy
ddng y ctia khach hang.

- V& phong chéng rira tién va gian 1an
tai chinh: Ngan hang thuan s6 can tuan thu
nghiém ngit cac bién phap phap 1y nhim
dam bao tinh minh bach va an toan cua hé
thong tai chinh. Cu thé, cac ngan hang nay
phai trién khai day du quy trinh xac thuc va
nhan biét khach hang (KYC) dé xac minh
danh tinh truéc khi thiét 1ap quan hé kinh
doanh. Pong thoi, can thiét lap hé thong
giam sat giao dich theo thoi gian thyc nham
phat hién kip thoi cac giao dich bat thuong
vo1 nguong bdo cao dugc quy dinh rd rang
dé dam bao tinh nhat quan trong viéc thyc
thi. Ngoai ra, phap ludt can yéu ciu ngin
hang thuan sb bao cdo ngay lap tirc cac giao
dich dang ngo lén Ngan hang Nha nudce
Vi¢ét Nam hodc Cuc Phong chéng rira tién,
ddng thoi ap dung cac ché tai xur phat hanh
chinh ddi voi truong hop khong tuan thu,
nhim ting cuong hiéu qua quan 1y va giam
thiéu riii ro lién quan dén cic hoat dong bat
hop phap.

- V& bao vé quyén loi nguoi tiéu dung:
Khung phap 1y can dat uu tién hang dau vao
viéc bao v€ khach hang trong moi truong

s6, dam bao tinh minh bach va coéng bing
trong moi giao dich tai chinh. Cu thé, ngan
hang thuan sé phai dugc yéu cau cung cip
thong tin day du, dé hiéu vé san pham va
dich vu (bao gém 13i suit, phi, va céc rui ro
tiém 4an) thong qua ng dung hoic website.
Dong thoi, can thiét 1ap mot co ché giai
quyét tranh chap doc 1ap va hiéu qua tuong
tuy FDRC tai Hong Kong hoac FOI tai Dai
Loan. Qua d6, phuong thirc hoa giai hodc
trong tai c6 thé duoc ap dung nhanh chong
thay vi dua vu viéc ra toa an nham giam
thiéu chi phi va thoi gian cho khach hang.
Ngoai ra, phap luat can quy dinh 1 trach
nhiém ctia ngan hang thuan sé trong viéc
boi thuong thiét hai cho khach hang khi xay
ra sy cd ky thuat hodc gian 1an tai chinh,
chang han nhu cac vu viéc lién quan dén 13i
bao mat, duya trén nguyén tic da duoc ap
dung trong Luat Bao vé Nguoi tiéu dung
Tai chinh ctia Dai Loan.

5. Két luin

Viéc phat trién ngan hang thuan s tai
Viét Nam doi hoi mot khung phap 1y 1o
rang, phu hop va c6 thé tham khao tir kinh
nghiém ciia Hong Kong va Dai Loan. Cac
quy dinh vé diéu kién cap phép, giam sat
hoat dong, an ninh mang, phong chong rira
tién va bao vé nguoi tidu ding can duge uu
tién xdy dyng, bat dau tir co ché thir nghiém
sandbox dé kiém soat rii ro va khuyén
khich d6i méi. Pong thoi, viéc thic ddy cac
tiéu chuin eKYC, bao mat dir liéu va mo
hinh open API s€ khong chi ddm bao tinh an
toan, minh bach ma con m¢ rong kha nang
tiép can dich vu tai chinh, gop phén vao
muc tiéu tai chinh toan dién va phat trién
kinh té s6 cua Viét Nam trong bdi canh hoi
nhap qudc té.
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