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Tém tit: Bai viét phan tich va binh ludn mét sé diém khac bi¢t vé trach nhiém thu
thdp tai liéu, chirng cir cua Toa dn nhdn dan trong giai quyét vu viéc dan sw theo Ludt
T6 chire Toa dn nhdn ddn ndam 2024 so véi Ludt To chirc Toa an nhén ddan nam 2014, Bo
ludt Té tung ddn sw ndm 2015. Bén canh @6, bai vzet cing khai quat trach nhiém thu
thdp chitng cir ciia Toa an theo phdp ludt ciia mét s6 quoc gia trén thé gidi dé rit ra bai
hoc kinh nghiém cho Viét Nam.

Tw khoa: Trdach nhiém thu thdp tai lieu, Trach nhiém thu thdp, chung cir, Toa an
nhan dan, vu viéc dan su.

Abstract: The article analyses and discusses certain differences in the
responsibilities of the People's Courts for collecting documents and evidence when
resolving civil cases under the 2024 Law on the Organisation of People's Courts, in
comparison with the 2014 Law on the Organisation of People's Courts and the 2015
Civil Procedure Code. In addition, it summarises the courts' evidence-gathering
responsibilities under the laws of several foreign jurisdictions in order to draw lessons
for Vietnam.
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Pit van dé

Trach nhiém thu thép tai liéu, chung ctr
ciia Toa an trong giai quyét vu viéc dan su
12 vin dé nhan dugc nhiéu y kién trai chiéu
khi xdy dung du thao Luat T6 chirc Toa an
nhan dan sta d6il. Ngay 24/6/2024, sau
nhiéu phién hop, Qubc hoi dd ban hanh Luat
T chirc Toa 4n nhan dan (Luat nay c6 hiéu
luc tir ngay 01/01/2025). So véi Luat T6
chirc Toa an nhan dan nam 2014 va B0 luat
T tung dan sy ndm 2015, Luat mai ra doi
c6 mot sd diém khac biét, trong d6 phai ké
dén van dé trach nhiém thu thap tai liéu,
ching cr ciia Toa 4n trong giai quyét vu

“ThS., Khoa Luat Dan sy, Truong Dai hoc Luat Tp.
Ho Chi Minh.

1 Theo dangcongsan.vn, C6 nén bé quyén thu thdp
ching cik cua Toa an, 24/11/2023, https://tapchitai
chinh.vn/co-nen-bo-quyen-thu-thap-chung-cu-cua-to
a-an.html, truy cap ngay 17/01/2025.
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viéc dan sy. Bai viét nay tap trung phan tich
nhing diém khéc biét d6 vé trach nhiém thu
thap tai li¢u, chung cur cua Toa an trong vu
viéc dan su, déng thoi dua ra quan diém
danh gia cta tac gia vé van dé nay.

1. Thue trang trach nhiém thu thip
tai liéu, chirng cir ctiia Toa an trong giai
quyét vu viéc dan su theo Luit Té chirc
Toa an nhin dan nim 2014 va B luit T6
tung dan sy nam 2015

“Thu thap chung cu la viéc phat hién,
lwa chon va tap hop chung cw dwa vao hé
so vu dn d@é Toa an nghién civu, danh gid, siv
dung phuc vu cho viéc gidi quyét vu dn ddn
sw mot cach dung dan?. V& trach nhiém

2 Nguyén Vin Linh, Nguyén Thi Hanh, Vai tro cua
Tham phén trong thu thdp ching ciz, xay dung hé so
gidi quyét vu an dan sw, Tap chi Nghién cau lap
phép, s6 3 (211), 2012, tr. 42.
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cung cap chung ctr va chimg minh cua Toa
4n, Luat T6 chic Toa 4n nhan dan
(TCTAND) nam 2014 quy dinh nhu sau:
“Toa an xdac minh, thu thdp tai liéu, chung
cir dé gidgi quyét cdc vu viée dan sw, hon
nhan va gia dinh, kinh doanh, thwong mai,
lao dong, hanh chinh va thuc hién cdc
quyén han khdc theo quy dinh cia ludt té
tung”. Nhu vay, theo quy dinh nay, Luat
TCTAND nim 2014 khang dinh trach
nhi¢m cua Toa an trong viéc xac minh, thu
thap tai liéu, ching ctr dé giai quyét vu viéc
dan sy noi chung. Tuy nhién, diéu luét trén
chi quy dinh chung vé thim quyén cua Toa
an trong viéc thu thap chung cir ddi voi cac
vu viée duoc liét ké trén ma chua dé cap rd
vé viéc “xac minh, thu thap” tai liéu, chimg
ctr, cu thé nhu thé nao, vi du, Toa an s& tién
hanh hoat dong d6 trong thoi diém nao ciing
nhu xdc dinh 16 cich thic ma Toa an sé
“xac minh, thu thap” ching ctr ra sao hay
viéc thu thap ching ctr 1a vi¢c Toa an “chu
dong” thyuc hién hay khong?®

B0 ludt TO tung dan sy (BLTTDS) nam
2015 khang dinh ngay tai phan nhiing
nguyén tic co ban rang: “Toa dn cé trach
nhiém hé tro duwong sy trong viéc thu thdp
chitng cit va chi tién hanh thu thdp, xdc
minh chitng cir trong nhitng truong hop do
Bé ludt nay quy dinh” (khoan 2 Diéu 6).
Xuét phat tor dinh hudéng do, toan bd cac
quy dinh cia BLTTDS nam 2015 nham thé
hién 16 nét cac nhiém vu cu thé cia Toa an
dé thuc hién trach nhiém “hd tro” nay. Cu
the, tai céc diéu tir Didu 97 dén Didu 106
BLTTDS niam 2015 quy dinh vé cac bién

3 Cao Viét Huy, Nguyén Thu Huyén, BUi Tran Bao
Minh, Trach nhiém thu thdp ching cir cua Toa an
trong vy an dan sy - Thuc trgng va giai phap hoan
thién, 21/6/2024, https://tapchitoaan.vn/trach-nhiem-
thu-thap-chung-cu-cua-toa-an-trong-vu-an-dan-su-th
uc-trang-va-giai-phap-hoan-thien11219.html,  truy
cap ngay 17/01/2025.

phéap Toa an dugc thuc hién dé thu thap tai
lidu, chung ctr, dong thoi quy dinh vé trinh
tw, thi tyc dé Toa 4n tién hanh cic bién
phap nay trong giai quyét vu viéc dan su.
Theo do, Toa an co thé tién hanh mét hodc
mot sb bién phap theo quy dinh cua
BLTTDS dé thyc hién trach nhiém thu thap
tai liéu, chung c khi (i) Puong su dé nghi;
hodc khi (ii) Toa 4n xét thdy can thiét.

Nhu vay, tr cac quy dinh néu trén, cé
thé khang dinh rang Luat TCTAND nim
2014 va BLTTDS nam 2015 van cho thiy
“ddu 4n” rd nét cta trach nhiém thu thap tai
liéu, ching cir ciia Toa an trong giai quyét
vu viéc dan sy, dic biét 1a trong Luét
TCTAND nam 2014. Mac du, BLTTDS
nam 2015 di bude dau “chuyén hudng” tir
“Toa an c6 trach nhiém thu thap tai liu,
chiing cr” sang “Toa 4n co trach nhiém ho
trog duong sy thu thdp tai li€u, chung cu”
nhung dudng nhu Toa 4n van bi “rang
budc” kha chat ché boi trach nhi€ém nay.
Chang han, ngoai thu thap ching ct trén co
o dé nghi cua duong su, Toa an con cod thé
ty minh thu thap ching ctr khi xét thy can
thiét. Hodc, mot trong nhimg can cit dé Toa
an cap phiic tham hay ban an so tham, hiy
mot phan ban an so tham va chuyén hd so
vu 4n cho Tda an cap so tham giai quyét lai
vu 4an theo thi tuc so tham la: “Viée thu
thdp chirng cu va chirng minh khéng theo
dung quy dinh tai Chuong VII cua B¢ ludt
nay hodc chwa dwoc thuc hién dd‘y du ma
tai phién toa phiic tham khong thé thuwc hién
b6 sung dwoc” (khoan 1 Piéu 310 BLTTDS
nam 2015). BLTTDS nam 2015 ciing quy
dinh can cir dé Hoi dong xét xir giam ddc
tham huy mot phan hodc toan bd ban an,
quyét dinh cua Toa an di c6 hiéu luc phap
ludt bi khang nghi dé xét xir lai theo thu tuc
so thim hodc xét xur lai theo thu tuc phuc
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tham 1a: “Viéc thu thdp chirng cir va chitng
minh chwa dwoc thwc hién dcfy du hodc
khong theo dung quy dinh tai Chuwong VII
ctia B ludt nay” (khoan 1 Diéu 345).

Tir cac quy dinh cta phap luat ké trén,
thuc tién xét xr van dat kha ning trach
nhiém thu thdp ching ctr, ching minh cua
Toa 4n. Cuy thé, nhiéu ban an, quyét dinh bi
huy vi 1y do “thu thdp chung ctr va chung
minh chua day du”.

Vi du thir nhat*: Ba C khoi kién yéu cau
ong B tra lai 40 luong vang SJC quy doi
thanh tién, 1a s6 vang ba mua cin nha ting
trét nhung dén nay 6ng B khong thuc hién
viéc chuyén nhuong sang tén. Ban 4an dan
st so thdm sbé 03/2023/DS-ST ngay
04/01/2023, Toa 4&n nhan dan quan Tan
Binh, Thanh phé H6 Chi Minh quyét dinh:
Chép nhéan toan bd yéu ciu khoi kién cua
nguyén don ba C.

Ngay 22/5/2023, bi don c6 don dé nghi
xem xét theo thu tuc giam ddc tham ddi voi
Ban 4n dan sy so thdm néu trén. Tai Quyét
dinh s6 292/QPKNGDT-VKS-DS ngay
02/11/2023, Vién trudéng Vién kiém sat
nhan dan cip cao tai thanh phé Hb Chi
Minh khang nghi giam déc tham ddi véi
Ban 4n dan su so thAm néu trén.

Sau khi xem xét, Hoi dong xét xir giam
dbc tham cho rang: P& c6 cin clir xem xét
yéu cau khoi kién cta ba C thi can phai
lam ro:

- Qua trinh chuyén nhuong hai can nha
trén gitta ba C véi ba T1, ong V thi ba C tra
tién chuyén nhuong nhu thé nao? Tra cho
ai? S6 tién cu thé 1a bao nhiéu?

- Ong B c6 nhan tién, vang chuyén
nhuong cia ba C dum ba T1 nhu 161 khai

4 Quyét dinh gidm dbc tham sb 33/2024/DS-GDT
ngay 11/01/2024 cua Toa an nhan dan cap cao tai
Thanh pho H6 Chi Minh.
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nai ctia ong hay khong? Néu c6 1a nhan bao
nhiéu? C6 giao lai cho ba T1 hay khong? Sb
tién, vang 6ng B nhan cua ba C 1a tién gi?
Tién chuyén nhuong cin nha nao? Tai sao
ba C nhan chuyén nhuong nha ctua ba T1 lai
thoa thuan giao vang cho 6ng B?

Tda an cap so thdm chua 1am 6 cic van
dé nay 1a thu thap chimg cir va chimg minh
chua day du, 1am anh huéng dén quyén va
loi ich hop phap cia bi don. Do d6, can
thiét phai huy Ban an dan sy so thim, giao
h6 so vu 4n cho Toa 4n nhan dan quan Tan
Binh, Thanh phé H6 Chi Minh giai quyét so
tham lai theo ding quy dinh phap lut.

Dudng nhu, Hoi dong xét xtr giam déc
thAm cho rang, trach nhiém thu thap ching
ctr dé chtng minh trong vu an dan sy thudc
vé Toa an, chinh vi vdy, khi Toa an thuc
hién chua thyc hién ddy du trach nhiém cua
minh lam anh hudng dén quyén va loi ich
hop phap ciia duong sy thi day 1a co so dé
Toa 4n cap trén hity ban an, quyét dinh cua
Tda an cip dudi.

Vi du thir hai®: Vao ngay 10/12/2018,
ong D dai dién cho Cong ty c6 phan N1 ¢6
vay ctia Ngan hang Thuong mai ¢ phan Q -
Chi nhanh D3 véi sb tién 1.900.000.000
ddng va co thé chip tai san 1a quyén s
dung dit theo gidy ching nhan quyén sir
dung dat s6 BX 927596 do Uy ban nhéan dan
huyén C cip ngay 05/8/2015 cho 6ng Ta
Duic T2 va ba P. Do Ngéan hang Thuong mai
c¢d phan Q - Chi nhanh P4 d3 t6 chirc ban
dAu gi4 tai san thé chdp ma ong D khong hé
hay biét va khong nhan duoc théng bao cua
Ngéan hang va ban thip hon gia thi trudng
ma khong c6 dugc su dong ¥ ciia 6ng P nén
ong B khoi kién Ngan hang, dé nghi Toa an
nhan dan thanh phd Buén Ma Thudt huy

S Ban an s6 168/2024/DS-PT ngay 09/5/2024 cia
Toa an nhan dan tinh bak Lak.
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Hop dong ban du gia tai san sd 21 ngay
24/6/2020.

Ban 4n dan sy so tham s6 257/2023/DS-
ST ngay 26/10/2023 cua Toa an nhan dan
thanh phd Buén Ma Thuét, tinh Dak Lik da
quyét dinh: Chip nhdn yéu cau khoi kién
ciia nguyén don ong B vé viéc hiy mot
phan hop déng mua ban ddu gia tai san sb
21/2020/HPDMB-TSDG ngay 24/6/2020 d6i
v6i phan tai san dugce diu gia cua ong D.

Ngay 07/11/2023 Ngan hang Thuong
mai ¢6 phan Q va ngay 10/11/2023, Cong ty
P2 khang cao dé& nghi Toa an cip phuc
tham hiy toan by Ban an dan sy so tham s
257/2023/DS-ST ngay 26/10/2023 cua Toa
an nhan dan thanh phé Buén Ma Thuot.

Sau khi xét xtr vu an theo thu tuc phtc
tham, Toa 4n nhan dan tinh Pak Lik nhan
dinh nhu sau: Xét thdy Toa an cap so thim
¢6 vi pham nghiém trong té tung vé thu thap
chung ctr, x4c dinh chwa ding, chua ddy du
quan hé phap luat khi giai quyét vu an va
giai quyét vu an chua triét dé nén can chap
nhan khang cdo cua Ngan hang M, Cong ty
D2 va 6ng S, hily ban 4an so thim dé giai
quyét lai theo thii tuc so tham.

Tuong ty nhu vi du trén, trong vi du
nay, mot trong nhitng 1y do dé Toa an nhan
dan tinh Pak Lik hiy Ban 4n so tham cua
Tda an nhan dan thanh phé Budn Ma Thuot
1a “Toa an cdp so thim c6 vi pham nghiém
trong t6 tung vé thu thap chimg ct”. Co thé
n6i, trach nhiém thu thap ching ctr van dit
kha nang 1én “d6i vai” cua Toa an.

2. Trach nhiém thu thap tai liéu,
chirng cir cia Toa an trong giai quyét vu
viéc din s theo Luit T6 chirc Toa an
nhin dan nam 2024

Nhin mét cach khai quat, so voi Luat
TCTAND nam 2014, Luat TCTAND nam
2024 quy dinh cu thé hon vé viéc thu thap

tai liu, ching cr cua Toa an trong giai
quyét vu viéc dan sy, dong thoi giam bat
trach nhiém truc tiép thyc hién thu thap tai
liéu, ching ctr cua Toa 4n ma thay vao do la
cac nhiém vu huéng dan, hd tro cho cac co
quan, to chirc, c4 nhan trong viéc thu thap
tai liéu, ching cr.

Thir nhdt, Toa an hudng dan co quan, to
chuc, ca nhan lién quan thu thap, giao ndp
tai liéu, chung cur trong vu viéc dan su theo
quy dinh cua phap luat. Pay 1a nhiém vu
“méi ma khong méi” ciia Toa an. Thyc té,
truée thoi diém Luat TCTAND nidm 2024
ban hanh, nhiéu Toa an da thuc hién hoat
dong nay, tuy nhién khong dugc dé cap
trong cac vin ban luat®. Theo quy dinh cua
phap luat td tung dan sy hién hanh, co quan,
td chirc, c4 nhan thyc hién cac bién phap
theo quy dinh dé thu thap tai liéu, chung
cit’. Sau khi thu thap tai liéu, chting cu, co
quan, t6 chirc, ¢4 nhan ciing phai cung cép,
giao nop tai liéu, ching ctr cho Toa an theo
trinh tu, thi tuc, thoi han quy dinh®. Nhu
vay, mic du phap luat khong quy dinh vé
trinh ty, tha tuc thu thép tai li€u, chung cu
cua co quan, td chuc, ca nhan nhung viéc
thu thap tai liéu, ching clr ciia chu thé nay
phai tudn theo cic bién phap nhét dinh,
dong thoi, viée giao ndp tai liéu, ching cir
cling phai theo thoi han, tha tuc quy dinh.

6 Tai Muc II.1 Cong vin s6 01/GD-TANDTC ngay
05/01/2018 cua Toa &4n nhan dan téi cao giai dap mot
s6 van dé nghiép vu nhu sau: “Trwong hop vu &n
tranh chdp vé thira ké tai san la nha, dat ma cac bén
khong thoa thudn duwoc gid tri di san, mac du da
dwot T0a an gidai thich nhung nguyén don va bi don
déu khang dinh khong yéu cau do dac, dinh gié tai
san thi Toa &n giai quyét nhie thé nao?”. Thuc té Toa
an da va dang thuc hién viéc giai thich, huéng dan
cho céc bén trong viéc thu thap tai liéu, chung ctr
(truong hop nay 1a hudng dan cac bén thyc hién bién
phép thu thap ching cir dinh gié tai san).

7 Khoan 1 Diéu 97 BLTTDS nam 2015.

8 Piéu 96 BLTTDS nam 2015.
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Tuy nhién, khong phai co quan, t6 chirc, ca
nhan nao cling hiéu rd thu tuc thu thap, cung
cép, giao ndp tai li¢u, ching cur cho Toa an
nén cé thé dan dén vi pham t6 tung trong
cac hoat dong nay. Trong khi do, dé duogc
coi la chig cur hop phép thi viéc thu thap
cling nhu cung cp, giao ndp tai liu chimg
clr cia co quan, tO chirc, ca nhan phai theo
quy dinh cua phap ludt. Véi vai tro 1a co
quan tu phdp, thuc hién chirc nang xét xur,
dong thoi ciing 1a cha thé co trinh do
chuyén mén cao vé linh vuc phap luat, c6
kinh nghiém trong giai quyét vu viéc dan
su, Toa an c6 kha ning va diéu kién dé co
thé huéng dan co quan, t6 chuc, cd nhan
thuc hién viéc thu thap, cung cap, giao ndp
tai liéu chung ctr theo dung quy dinh cua
phép luat. Quy dinh nay cua Luat TCTAND
nam 2024 nham cu thé héa nhiém vu cia
Toa 4n, dong thoi cling gitp ich cho viée
thu thap, cung cap, giao ndp tai liéu, chimg
clr cia co quan, to chirc, ca nhan dung quy
dinh cua phap luat.

Mic du véy, tac gia cho rang can c6 vin
ban huéng dan cy thé vé cach thic Toa an
thuc hién nhiém vu nay, nghia 1a, Toa an
thuc hién viéc hudng dan nhu thé nao,
pham vi huéng dan dén dau. Theo tic gia,
Toa an chi nén dimg lai & viéc huéng dan
co quan, t6 chirc, ca nhan vé cac bién phap
co quan, t6 chic, ca nhan c6 thé thuc hién
dé thu thap tai liéu, chimg ctr ciing nhur thoi
han, tht tuc cung cip, giao ndp tai liéu,
ching ctr. Nghia 1a, Toa 4n chi nén hudng
dan vé mit tha tuc thu thap, cung cép, giao
ndp ching ctr cho ding véi quy dinh cua
phap luat cht khong nén can thi¢p viéc
nhan dién, x4c dinh céc tai liéu chiing cu,
can thu thap ciing nhu qua trinh co quan, t6
chirc, ca nhan thu thap tai liéu, ching ctr dé
dam bao su “cong bang, vo tu, khach quan”
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ciia Toa 4n khi thyc hién quyén tu phap
(khoan 1 Piéu 8 Luat TCTAND nim 2024).
Pong thoi, viéc xdy dung cic “ché tai”
trong truong hgp Toa an khong thuc hién
nhiém vu nay ciing can thiét dé dam bao
nhiém vu nay dugc thuc hién mot cach
nghiém tdc.

Thir hai, Toa an yéu ciu co quan, to
chtic, ca nhan cung cap tai liéu, chung ct
theo quy dinh cua phap luat. Co quan, to
chuc, ca nhan dang quan ly, luu giir tai ligu,
chtng ctr ¢6 trach nhiém cung cap tai liéu,
chung cur theo quy dinh cua phép luét khi co
yéu clu cua Toa an. Mac du nhiém vu nay
khong dugc ghi nhan trong Luat TCTAND
nam 2014 nhung da dugc ghi nhén trong
BLTTDS nim 2015. Cy thé, BLTTDS nam
2015 quy dinh: “Truwong hop cé yéu cau
ciia dwong sw hodc khi xét thdy can thiét,
Toa dén ra quyét dinh yéu cau co quan, t6
chure, cd nhan dang quan Iy, luu gitr cung
cap tai liéu, chirng cik cho Toa dn. Co quan,
16 chirc, cd nhan dang qudn Iy, lwu gifk tdi
liéu, chitng cir ¢6 trach nhiém cung cdp ddy
il tai liéu, chitng cit theo yéu cau cia Toa
dn trong thoi han 15 ngay, ké tir ngay nhdn
dwege yéu cau; hét thoi han nay ma khéng
cung cdp ddy di tai liéu, chitng civ theo yéu
cau ciua Toa an thi co quan, 16 chire, cd
nhén dwge yéu cau phdi tra loi bang vin
ban va néu ré 1y do. Co quan, té chirc, cd
nhdn khéng thwe hién yéu cau cia Toa dn
ma khong co ly do chinh dang thi tuy theo
tinh chat, mirc 6 vi pham co thé bi xir phat
hanh chinh hodc truy cvuu trach nhiém hinh
sw theo quy dinh cua phap luat. Viéc xuw
phat hanh chinh hodc truy ciru trach nhiém
hinh sw theo quy dinh ciia phdp ludt doi véi
co quan, t6 chirc, cd nhdn khong phdi la 1y
do mién nghia vu cung cdp tdi liéu, chitng
cir cho Toa dn” (khoan 3 Diéu 106).
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Tac gia cho rang can tiép tuc duy tri
quy dinh néu trén cia BLTTDS nam 2015.
Tuy nhién, ¢6 ¥ kién cho rang, phap luat
hién hanh khong giai thich cu thé “ly do
chinh dang” cua viéc co quan, to chuc, c&
nhan khong cung cép tai liéu, chimg cir 1a gi
dan dén khé khin trong viéc yéu cau ho
cung cip tai liéu chimg ct®. Bén canh do,
céc bién phap ché tai d6i voi hanh vi khong
cung cap tai liéu, chimg ci theo yéu cau cia
Tda an cua cac co quan, to chirc, ca nhan
con chua du sic “rin de” dan dén nhiéu
truong hop mic dui co yéu cau cia Toa 4n,
nhung co quan, to chirc, ca nhan khong thyc
hién viéc cung cap tai lidu, chtng ctr. Chang
han, theo Phép 1énh s6 02/2022/UBTVQH15
ngdy 18/8/2022 xtr phat hanh chinh d6i véi
hanh vi can tré& hoat dong td tung thi mirc
phat ddi voi hanh vi can tré hoat dong xac
minh, thu thap chiig ctr ciia co quan, ngudi
¢6 tham quyén 1a: “Phat canh cdo hodc phat
tién tir 100.000 dong dén 1.000.000 dong”
(khoan 1 Piéu 18). Chinh vi 1& do, tac gia
cho réng, bén canh vi¢c duy tri quy dinh néu
trén, phap lut can c6 huéng dan cu thé vé
“ly do chinh dang” dé céc co quan, t6 chic,
c4 nhan khong cung cip, giao ndp ching cir
theo yéu cau ctia Toa an 1a gi. Pong thoi, can
nang cao mirc phat hanh chinh ddi véi hanh
vi khong cung cdp tai liéu, chimg cir ma
khong co ly do chinh dang.

Thir ba, Toa an hd trg thu thap tai liéu,
ching ¢ bang viéc yéu cdu co quan, to
chtic, ca nhan cung cép tai liéu, ching ctr
trong vu viéc dan su theo quy dinh cua phéap
luat trong truong hop cac bén da thuc hién
c4c bién phap can thiét nhung khéng thu
thap dugc tai li€u, chiing cu va dé nghi Toa
an ho tro. Tuong ty nhu da trinh bay & trén,

9 Cao Viét Huy, Nguyén Thu Huyén, Bui Trin Bao
Minh, tdd.

mac du Luat TCTAND nam 2014 khong
quy dinh cy thé nhiém vu nay nhung van dé
nay da dugc BLTTDS nam 2015 ghi nhan.
Tuy nhién, cau hoi dit ra 1a: Toa an chi hd
trg cac bén thu thap tai li€u, chung cur béng
viéc yéu cdu co quan, to chtrc, ci nhan cung
cap tai liéu, chtng cr hay con c6 thé hd trg
bang cac bién phap khac? Béi vi, theo quy
dinh cia BLTTDS nam 2015, trén co sé yéu
cau cua duong su, ngoai bién phap yéu cau
co quan, to chirc, c4 nhan dang nim giir
chtng ¢t cung cip tai liéu, chimg ct, Toa
an c6 thé thyc hién cac bién phap thu thap
tai liéu, chting ctr khac nhu: P4i chat, xem
xét, thém dinh tai chd, trung cu gidam dinh,
yéu cau giam dinh, dinh gia tai san tham
dinh gia tai san'® trén co so yeu cau cla
duong sy hodc khi Toa 4n xét thdy can thiét.
Do d6, tac gia cho rang can 1am rd va c6 sy
thong nhat giita hai van ban luat vé& van dé
nay, khong thé cing mot van d& nhung &
hai luat khac nhau lai c6 su quy dinh khéc
nhau. Trong giai doan “giao thoi” chua co
van ban stra d6i BLTTDS nam 2015 thi can
¢6 su huéng dan théng nhét 4p dung quy
dinh cua Luat TCTAND nam 2024 hay
BLTTDS nam 2015. Theo tac gia, can ct

10 Khoan 2 Diéu 97 BLTTDS nim 2015 quy dinh
nhu sau:

“2. Trong cac truong hop do B¢ ludt ndy quy dinh,
Toa dn c6 thé tién hanh mét hodc mét s6 bién phdp
sau déy d@é thu thap tai liéu, chirmg cir:

a) Ldy 101 khai cia dwong suw, ngueoi lam chimg;

b) Doi chat giita cdc dwong sw véi nhau, gita dwong
sy voi nguoi lam chung;

¢) Trung cau gidm dinh;

d) Pinh gia tai san;

@) Xem xét, tham dinh tai cho;

e) Uy thac thu thdp, xac minh tai liéu, chirng cir;

g) Yéu cau co quan, té chire, cd nhdan cung cdp tai
lieu doc duoc, nghe duwoc, nhin dwoc hodc hién vat
khdc lién quan dén viéc gidi quyét vu viéc dan su;

h) Xac minh sy co mdt hodc vcfng mdt cua dwong sw
tai noi cu tru;

i) Cac bién phdp khac theo quy dinh cia Bo ludt nay”.

43



NHA NUOC VA PHAP LUAT SO 7/2025

vao quy dinh cua Luat Ban hanh van ban
quy pham phap luat nam 2025, Luat
TCTAND nam 2024 s¢ duoc uu tién ap
dung, boi vi: “Truong hop cdc van ban quy
pham phap ludt do cung mot co quan ban
hanh ¢6 quy dinh khdc nhau vé cing mot
van dé thi dp dung quy dinh cia van bdn
quy pham phap ludt ban hanh sau”**.

Bén canh do, theo quy dinh cta Luat
TCTAND niam 2014, Toa an chi hd tro thu
thap tai li€u, ching ct trong trudng hop cac
bén di thuc hién “bién phap can thiét”
nhung khéng thu thap dugc va dé nghi Toa
an hd tro. Van dé can lam 1d & ddy 1a cac
bién phap can thiét & day 1a gi, nhu thé nao
dugc xac dinh 1 bién phap can thiét, duwong
sy phai chiing minh minh da thyc hién cac
bién phap can thiét d6 ra sao? Thiét nghi,
viéc hiéu dung, théng nhit quy dinh cua
phap luat gitp ich rat nhiéu cho viéc thuc
hién mot cach minh bach, théng nhét cac
quy dinh nay trén thuc té, dong thoi, gitp
hoat dong thu thap tai liéu, chirng ctr dugc
thuén loi.

Lién quan dén van dé trach nhiém thu
thap chimg ctr cia Toa 4n, & cic qudc gia
khac nhau, theo hé théng phap luat khac
nhau thi trach nhiém thu thap tai liéu, chung
clr cia Toa 4n trong giai quyét vu viéc dan
su s& khac nhau. Theo d, tai cac qudc gia
theo hé théng Thong luat (Common law),
Toa &n khong tham gia vao hoat dong thu
thap tai li¢u, chirng cu, no61 cach khac, nghia
vu chung minh thudc vé céc bén, Toa an chi
xem xét, danh gia va su dung cac tai liéu,
chtng cr do cac bén thu thap, cung cip cho
Toa an. Dbi voi cac qudc gia theo hé théng
Dan luat (Civil law), du & muc d9 nao, Toa

11 Khoan 4 Piéu 58 Luat Ban hanh vin ban quy
pham phap luit nam 2025.
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an van co su can thiép nhét dinh vao hoat
dong thu thap tai liéu, ching ctr.

O Hoa Ky, ngoai cac quy dinh cua timg
tiéu bang, ¢ riéng mot ludt vé chimg cr ap
dung cho Lién bang ra doi vao nam 1975 va
stra d6i, bd sung nhiéu 14n theo Pao luit cta
Quéc hoi va Toa an tdi cao Hoa Ky. Luat
nay diéu chinh cac quy dinh vé chung cr
bao gdm chimg ctr trong vy viéc dan sy va
vu viéc hinh sy nhim muc dich xac dinh su
that va bao dam phan quyét cong bang.
Theo do, trong vu viéc dan sy, duong su
dua ra yéu cau cling nhu phan dbi yéu cau
ctia duong sy khac c6 nghia vu dua ra bang
chtng dé thuyét phuc thim phan ciing nhu
bdi tham doan'?. Tda &n hoan toan khdng
can thi€p vao viéc thu thdp chiing ctr cia
cac bén nhung c6 thé loai trir bang chimg c6
lién quan néu gia tri ching minh cta nd bi
vuot tréi dang ké bai nguy co cia mot hodc
nhiéu diéu sau day: Pinh kién khong cong
bang, gay nham 1an cac van d¢, danh lira boi
thim doan, cham tré khong dang co, lang
phi thoi gian hodc trinh bay bang chimg tich
lity khong can thiét'3. Bén canh d6, “theo

12 Quy tac 301 Luét Ching ctr ciia Hop ching qudc
Hoa Ky, https://www.uscourts.gov/sites/default/
files/evidence_federal_rules_pamphlet_dec_1 2023.

pdf, truy cép ngay 17/01/2025.

“Rule 301. Presumptions in Civil Cases Generally

In a civil case, unless a federal statute or these rules
provide otherwise, the party against whom a
presumption is directed has the burden of producing
evidence to rebut the presumption. But this rule does
not shift the burden of persuasion, which remains on
the party who had it originally.

(As amended Apr. 26, 2011, eff. Dec. 1, 2011) .

13 Quy tic 403 Luét Ching ctr ciia Hop ching qudc
Hoa Ky, https://www.uscourts.gov/sites/default/files
/evidence_federal_rules_pamphlet_dec_1_2023.pdf,

truy cap ngay 17/01/2025.

“Rule 403. Excluding Relevant Evidence for
Prejudice, Confusion, Waste of Time, or Other
Reasons
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phap luat t6 tung dan sy Hoa Ky, cic bén
duong sy c6 quyén va nghia vu trao dbi
ching ctr v6i nhau va quyén duogc biét toan
bd cac chimg ctr ciia bén kia. Néu mot bén
tir chéi cung cép chimg ctr hodc khéng tra
161 vé van dé nao d6 thi thAm phan s& ban
hanh 1énh budc ngudi tir chdi phai cung cip
ching cr hodc 4p dung cac bién phap ché
tai can thiét. Néu ngudi khong cung cip
chung ct 12 bi don thi thAm phan s& quyét
dinh giai quyét vu kién hoan toan trén
chting ctr do nguyén don xuét trinh trudc
Tda an. Trong trudng hop tham phan thay
rang ching cr ma cac duong su xuat trinh
chua day du dé giai quyét vu viéc thi thim
phan yéu cau cic bén duong sy cung cip
thém chung cr chir thim phan khong bao
gio ty minh thu thap chimg cu”**. C6 thé
thdy, 1a mot qudc gia theo hinh thirc t6 tung
tranh tung, & Hoa Ky, hoat dong thu thap tai
liéu, ching ctr hoan toan chi thudc vé cac
bén duong sy véi su hd trg hidu qua cua doi
ngii luat su, Toa an khong can thi¢p vao
hoat dong nay ma chi déng vai tro 1a chu thé
thr ba, danh gia, st dung chiing ctr do cac
bén cung cip hodc yéu cdu cac bén cung
cap cac ching ctr can thiét néu co co so.

O Vuong quéc Anh, van dé vé thu thap
tai li¢u, chimg ctr chu yéu duoc diéu chinh
boi Luat T tung dan sy (Civil Procedure
Rules) va Luat Ching cir dan sy (Civil
Evidence Acts). Tai li¢u, chung cur do cac

The court may exclude relevant evidence if its
probative value is substantially outweighed by a
danger of one or more of the fol- lowing: unfair
prejudice, confusing the issues, misleading the jury,
undue delay, wasting time, or needlessly presenting
cumulative evidence.

(As amended Apr. 26, 2011, eff. Dec. 1, 2011) .

14 Nguy@n Thi Thu Ha, Phép ludt té tung dan sy Hoa
Ky va kha nang vng dung vao viéc hoan thién phap
lugt té tung dan su Viét Nam, Tap chi Luat hoc, s6 1,
nam 2011 tr. 55, 56.

bén dwong su thu thap va cung cip cho cac
bén ciing nhu Toa an. Toa an s€ dua ra 1énh
chi dao (thuong la sau phién hop quan ly vu
kién) néu rd cac budc ma cac bén phai thuc
hién va thoi diém thuc hién, trong qua trinh
chudn bi cho phién toa (Civil Procedure
Rules 29.2). Lénh nay s& bao gdm céc diéu
khoan vé viéc ndp bang ching; vi du, ngay
ma cac tuyén bd cua nhan ching va bao cdo
ctia chuyén gia phai dugc trao doi va ndp.
Tda an co quyén quyét dinh han ché hoic
loai trir cac bang chimg dugc chdp nhan.
Tai phién toa, thim phan thudng sé& khong
dong vai trd chinh trong viéc dua ra bang
ching bang miéng ctia cac nhan chimg thyc
té va nhan ching chuyén gia. Viéc nay chi
yéu do luat su cua cac bén thuc hién, mic
du thdm phan c6 quyén dat cau hoi tai bat
ky thoi diém nao®. C6 thé thay, 1a mot dai
dién cho Thong ludt, Toa 4n Anh theo
hudng khong thye hién cac hoat dong nham
thu thap chimg cir ma cong viéc nay hoan
toan thudc vé cac bén. Toa an chi yéu cau
cac bén thuc hién giao ndp tai li€u, chung
ctr dung theo quy dinh thong qua cac 1énh.
O Phap, qubc gia dai dién tiéu bicu cua
hé théng Déan luat, nghia vu thu thap chiing
clr va chimg minh trude hét thude vé cac
bén duong su. Mac du vay, tham phén van
c¢6 quyén ra Iénh ty nguyén ap dung bat ky
bién phap diéu tra nao phu hop vé mit phap
1y. Cac bén phai hop tac dé thuc hién céc
bién phap diéu tra, ngay ca khi thim phan
ghi nhan hau qua cua viéc khong tham gia

15 Jonathan Speed, Louise Lanzkron, Rules of
evidence (including cross-border evidence) in civil
proceedings Q&A: UK (England and Wales), nam
2020, https://www.twobirds.com/-/media/disputes-
plus/files/pdfs/various-gqas---april-2020/rules-of-evid
ence-including-crossborder-evidence-in-civil-procee
dings-ganda-uk-england-and-wales.pdf, truy cép
ngay 17/01/2025.
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hodc tir chéi tham gia. Khi mot bén nam giir
bang chimg quan trong, thim phan c6 thé,
theo yéu cAu cua bén kia, ra 1énh cho bén dé
xuit trinh bang ching d6, néu can thiét.
Ngoai ra, theo yéu cdu ctia mot trong céc
bén, néu can thiét, tham phan c6 thé yéu cau
bén thir ba dang nim giit tai liéu, chimg cr
phai cung cip cho Toa 4n, trir truong hop cd
tr& ngai hop phap di v6i viéc cung cap*®.

O Trung Quéc, tai lieu, ching cu chu
yéu do cac bén tham gia t6 tung va ngudi
dai dién hgp phap thu thap va giao ndp cho
Toa an. Truong hop vi ly do khach quan,
bén tham gia t6 tung va ngudi dai dién theo
phap luat cia bén tham gia t6 tung khong
thé tu minh thu thap chiing ctr hoac néu Toa
an nhan dan xét thay ching cir can thiét dé
x6t xtr vu an thi Toa 4n nhan dan phai diéu
tra, thu thap chimg cr'’. Bén canh do, twong

16 pidu 9, 10, 11 Bo luat T tung dan su cua Cong
hoa Phép, https://allowb.org/acts_pdfs/CPC.pdf, truy
cap ngay 17/01/2025.

“Article 9

Each party must prove, according to the law, the
facts necessary for the success of his claim.

Article 10

The judge has the authority to order sua sponte any
legally appropriate investigation measures.

Article 11

The parties are held to cooperate for the
implementation of the investigation measures, even if
the judge notes the consequences of abstention or
refusal to do so.

Where a party holds evidence material, the judge
may, upon the petition of the other party, order him
to produce it, where necessary under a periodic
penalty payment. He may, upon the petition by one of
the parties, request or order, where necessary under
the same penalty, the production of all documents
held by third parties where there is no legitimate
impediment to doing so .

17 Piéu 64 Luat T tung dan sy cua Cong hoa nhan
dan Trung Hoa, http://www.npc.gov.cn/zgrdw/eng
lishnpc/Law/2007-12/12/content_1383880.htm#:~:te
xt=1f%2C%20for%200bjective%20reasons%2C%20
a,shall%20investigate%20and%20collect%20it, truy
cap ngay 17/01/2025.
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tu nhu Viét Nam, Luat T6 tung dan su con
quy dinh Toa 4n c¢6 thim quyén yéu ciu co
quan, td chuc, ca nhan cung cép tai liéu,
chimg cir dang nim giit va cac co quan, to
chtc, ca nhan c¢6 nghia vu thuc hién theo
yéu cau cua Toa an's.

C6 thé thiy, da phan cac qudc gia cho
du theo hé théng luat nao thi xu hudng
chung hién nay la giam bét sy can thiép cua
Toa an trong viéc thu thap tai li€u, ching
clr; tang cuong su chu déng cho cac bén
duong sy cling nhu luat su cua cac bén.
Ngay ca ddi véi cac qudc gia “dan luat” thi
trach nhiém thu thap tai li€u, ching cu
trudce tién phai thudc vé céc bén, Toa an chi
dong vai tro hd tro trong mot sd truong hop.

O Viét Nam, “hoat dong xét xir ctia Toa
an Viét Nam da phat trién tir to tung xét hoi
dén t6 tung dan xen nhiing hat nhan hop ly
cia t6 tung tranh tung”'®. Cac quy dinh

“Article 64 It is the duty of a party to an action to
provide evidence in support of his allegations.

If, for objective reasons, a party and his agent ad
litem are unable to collect the evidence by
themselves or if the people's court considers the
evidence necessary for the trial of the case, the
people's court shall investigate and collect it.

The people's court shall, in accordance with the
procedure prescribed by the law, examine and verify
evidence comprehensively and objectively ”.

18 piéu 65 Luat TS tung dan su cua Cong hoa nhan
dan Trung Hoa, http://www.npc.gov.cn/zgrdw/eng
lishnpc/Law/2007-12/12/content_1383880.htm#:~:te
xt=1f%2C%20for%200bjective%20reasons%2C%20
a,shall%20investigate%20and%20collect%20it, truy
cap ngay 17/01/2025.

“Article 65 The people's court shall have the right to
make investigation and collect evidence from the
relevant units or individuals; such units or
individuals may not refuse to provide information
and evidence.

The people's court shall verify the authenticity,
examine and determine the validity of the certifying
documents provided by the relevant units or
individuals ”.

19 Nguyén Hai Bang, Vii Anh Tién, Ban vé trach
nhi¢m thu thdp chiing ciz cua Tham phan theo du
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phap luat Viét Nam vé thu thap tai liéu,
chimg ¢ n6i riéng ciing nhu vé tb tung dan
sy n6i chung chiu anh hudng nhiéu cta hé
thong t tung xét hoi, mot trong nhimng nét
dac trung cua “dan luat”. Chinh vi vay,
tuong tu nhu Phap hay Trung Qudc, Toa an
Viét Nam van c6 trach nhiém ho trg duong
su thu thap tai li€u, ching ctir trong mot )
truong hop. Tuy nhién, theo thoi gian, cung
voi viée tang cuong sy chu dong cua céc
bén duong sy trong thu thap tai li€u, chung
ctlr, cac nha l1am luat cling dan cd ging giam
bdt trach nhiém cua Toa an trong hoat dong
nay, tiéu biéu 1a cac quy dinh cta Luat
TCTAND nam 2024 so v6i cac quy dinh
trude day.

Tac gia cho rang, tinh dén thoi diém
hién tai, trén co s& trinh d¢ dan tri cling nhu
ti 18 cac vu an c6 su tham gia t6 tung cua
lust su ngay cang ting qua cac nam?°, viéc
giam baot trach nhiém cua Toa an trong hoat
dong thu thap tai li¢u, ching cir 1a phu hop
v6i xu thé phat trién chung trén thé gidi. Tuy

thao Ludt Té chic Toa &n nhan dan (sia doi), Tap
chi Toa 4n nhan dan dién tu, 31/5/2024, https://tap
chitoaan.vn/ban-ve-trach-nhiem-thu-thap-tai-lieu-ch
ung-cu-cua-tham-phan-trong-to-tung-dan-su-theo-du
-thao-luat-to-chuc-toa-an-nhan-dan-sua-doi11023.ht
ml, truy cap ngay 17/01/2025.

20 «“Tyr pam 2007 dén nam 2022, cac luat su d3 tham
gia 1.429.540 vy viéc dich vu phép ly cac loai. Sé vu
an, vu viéc cé su tham gia cua luat su ¢6 xu hudng
tang theo ting nam. Tir nidm 2007 dén nam 2022,
444.434/5.451.124 vy &n c6 sy tham gia cua luat su
(chiém ty 18 8,15%); trong giai doan td tung so thim,
s& vu 4an c6 sy tham gia cua luat su la
347.866/5.026.403 vu 4n da giai quyét (chiém ty l¢
7%); trong giai doan t6 tung phdc tham, sé vu an cé
su tham gia cua luat su 1a 96.400/412.375 vu an da
giai quyét (chiém ty l¢ 23,4%)”, Diép Linh, Bg Tuw
phap té chirc Hgi nghi tong két thi hanh Lugt Ludt
sw, nam 2023, https://danchuphapluat.vn/bo-tu-phap-
to-chuc-hoi-nghi-tong-ket-thi-hanh-luat-luat-su#:~:t
ext=Tur%20nim%202007%20dén%20nim%202022
%2C%20444.434%2F5.451.124,1a%2096.400%2F4
12.375%20vu%204n, truy cap ngay 17/01/2025.

nhién, qua trinh nay can tién hanh timg budc,
“c6 16 trinh™?! dé cac co quan, t6 chuc, ca
nhan dan 1am quen va nhén thuc dugc nghia
vu ctia minh; gilip cac duong su co thé tu
bao vé quyén va loi ich hop phéap cua ho;
ddng thoi gitip bao vé cong 1y. Dic biét, dé
cac quy dinh v trach nhiém thu thap tai liéu,
chung ctr cia Toa an theo Luat TCTAND
nam 2024 c6 thé thuc hién trén thuc té thi
can phai c¢6 sy thay d6i dong bod cac vin ban
luat khac, dac biét la BLTTDS nam 2015,
cling nhu can ban hanh bd sung cac vin ban
quy dinh rd rang trdch nhiém cia céc co
quan, to chirc, ca nhan dang nam gitr tai liéu,
chimg ctr va can c6 su dong long cia toan
thé nhimg nguoi tuan thy, thi hanh, st dung,
ap dung phép luat.

Két luan

Thu thap tai liéu, ching ct la budc
quan trong trong qui trinh giai quyét vu
viéc dan sy. Thu thap tai li¢u, ching cur dﬁy
dti 14 co s& dé Toa 4n co thé ban hanh mot
phan quyét cong bang, bao dam quyén va
loi ich hop phap ciia cac bén dwong su. Dé
thu thap tai liéu, chirng ctr dugc hi¢u qua thi
can 1am rd trach nhiém cia cac chu thé
trong viéc thu thap tai liéu, ching cu, trong
d6 cé Toa an. So védi Luat TCTAND nam
2014, Luat TCTAND nam 2024 da quy dinh
cu thé hon vé trach nhiém cua Toa 4n trong
viéc thu thap tai lidu, ching cur giai quyét
vu viéc dan sy. Mdac du vay, nhu tac gia da
phan tich ¢ trén, mdt sb noi dung con chua
r0 rang, chua déng bo voi cac van ban luat
khac, vi vy, can thiét co sy hudéng dan, quy
dinh thong nhat dé hoat dong thu thap tai
li¢u, chung ctr dugc thuc hién mot cach hi¢u
qua trén thuc té.

2L Huynh Minh Khanh, Toa an khdng thu thédp ching
cir: Can c6 16 trinh, 13/9/2023, https://plo.vn/toa-an-
khong-thu-thap-chung-cu-can-co-lo-trinh-post75122
0.html, truy cap ngay 17/01/2025.
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