HOQC THUYET VE SU THAY POI HOAN CANH
TRONG LUAT QUOC TE VA MOI LIEN HE
VOI CAC NGUYEN TAC BAO HQ PAU TU:

THU'C TIEN GIAI QUYET TRANH CHAP PAU TU QUOC TE

VA LIEN HE VOI VIET NAM
Trdan Thing Long”

Tém tit: Bai viét nghién ciu hoc thuyét rebus sic stantibus (thay doi cdn ban ve
hoan canh) trong ludt quoc te va méi lién hé voi cac nguyén tic bao hg ddau tw quoc té,
dac biét trong boi canh Viét Nam. Bai viét phan tich ngi dung, diéu kién dp dung theo
Piéu 62 Cong woc Vienna nam 1969, ciing nhw tu"ong tac véi cdc tiéu chudan bdo ho dau
tw nhw doi xir cong bang va thoa dang, bao ho va an ninh day du, khong phdn biét doi
xir va bdao vé chong trudt hiru gidn tiép. Qua phdn tich thiee tién gidi quyét tranh chdp
quoc té, bai viét dwa ra khuyén nghi véi Viét Nam de van dung hiéu qud hoc thuyét rebus
sic stantibus trong qudn 1y tranh chdp dau tw quéc té.

Tir khéa: Rebus sic stantibus, bdo hé dau tw quoc té, thay doi hoan cdanh cdin ban,
tranh chdp dau tw, hiép dinh dau tw song phwong

Abstract: This article examines the doctrine of rebus sic stantibus (fundamental
change of circumstances) in international law and its relationship with principles of
international investment protection, with particular attention to its implications for
Vietnam. The article analyses the content and conditions for its application under
Article 62 of the 1969 Vienna Convention on the Law of Treaties, as well as its
interaction with investment protection standards such as fair and equitable treatment,
full protection and security, non-discrimination and protection against indirect
expropriation. Drawing on practice in the settlement of international investment
disputes, the article advances recommendations for Vietham on how to apply the
doctrine of rebus sic stantibus effectively in managing international investment disputes.

Keywords: Rebus sic stantibus; international investment protection; Vietnam;
Fundamental change of circumstances; Investment disputes; Bilateral investment
treaties; Right to regulate.
1. Pit van dé tap va da dang hon. Diéu nay dat ra thach

Trong bdi canh toan ciu héa va tu do thire 16n do6i véi hé thong phéap luat quoc té

hoa dau tu ngdy cang siu rong, cic tranh
chép giira nha dau tu nude ngoai (NDTNN)
va qudc gia tiép nhan dau tu di trd nén phirc

" Khoa Ngoai ngit Phép 1y, Truong Dai hoc Luat Tp.
HO Chi Minh.
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trong viéc can bang giita bao ho dau tu
(BHDT) va bao vé cha quyén qubc gia. Mot
trong nhiing can cir dé duy tri sy cAn bang
nay 1a hoc thuyét rebus sic stantibus (thay
ddi can ban vé hoan canh), mot hoc thuyét
cb dién trong luat qudc té co tir thoi La M4
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6 dai® cho phép mét qudc gia rit khoi hodc
diéu chinh nghia vu diéu udc khi c6 sy thay
d6i co ban vé hoan canh. Hoc thuyét rebus
sic stantibus, theo thim phén Fitzmaurice 1a
“mdt van an toan thuc sy chi dugc su dung
trong nhitng trudng hop khan cap”?. Mic du
vy, viéc ap dung hoc thuyét nay van giy
tranh cai va thuong bi gidi han nghiém ngat
nham khong lam suy yéu tinh 6n dinh cta
hé théng phap luat qudc té.

Trong linh vuc dau tu qudc té (BTQT),
hoc thuyét rebus sic stantibus cang tro nén
phtic tap do su tuong tac gitra luat qudc té
va cac hi¢p dinh BTQT. Béi €, viéc vién
dan hoan canh thay doi s& lam suy yéu hoic
sai léch cac nguyén taic BHDT. Do d9, cac
trong tai dau tu thuong khong cong nhan
kha ning vién dan tinh trang khan cép dé
mién trir trach nhiém, trir khi duoc quy dinh
16 trong hiép dinh dau tu (HPDT)®. Nhu
vay, tre khi HDDT minh thi cho phép céc
bén vién dan hoan canh thay ddi dé thay doi
hodc rat lai cam két ciia minh, viéc vién dan
nhu vy thuong din dén tranh cdi vé tinh
hop phép ctia né. Nghich 1y 1a & chd, khi
qudc gia co chu quyén diéu chinh chinh
sach dé bao vé loi ich cong cua minh, ho
cling phai tudn thu cam két bao ho PTQT.
Céc qudc gia, dac biét 1a cac qubc gia dang
phat trién, can c6 chién lugc phap 1y dé bao

1 Emer de Vattel, The Law of Nations, or, Principles
of the Law of Nature, Applied to the Conduct and
Affairs of Nations and Sovereigns, Liberty Fund
2008, p. 298.

2 Fisheries Jurisdiction Case (United Kingdom v
Iceland) [1973] ICJ Rep 3, 33 (Separate Opinion of
Judge Fitzmaurice).

3 James Crawford, State Responsibility: The General
Part, Cambridge University Press 2013, p.308.

vé khong gian chinh sach ctia minh trong
khi van ton trong cam két qudc t&*.

Dbi v6i Viét Nam, viéc nghién ctru ap
dung hoc thuyét rebus sic stantibus khi
hoan canh thay ddi can ban 1a cong cu phap
1y quan trong cho phép qudc gia diéu chinh
hodc ngung thyc hién nghia vu HDDT khi
¢6 bién ddi co ban trong hoan canh tai Viét
Nam. Trong bdi canh hoi nhap quéc té sau
rong, hoc thuyét nay s& trg thanh cong cu
thuc tién dé can bang giita BHDT va chu
quyén qudc gia.

Thir nhat, véi 67 HPPT song phuong
(BIT)® va cac hiép dinh thuong mai tu do
thé hé méi (FTA) quan trong (bao gdm
CPTPP, RCEP, EVFTA)®, Viét Nam d6i
mat voi thach thace 1on trong viée duy tri
khong gian chinh sach. Hoc thuyét nay
khong don thuan 1a bién phap phong vé ma
1a cong cu chién luge gitp Viét Nam xay
dung hanh lang phap ly linh hoat trudce
nhing bién dong khong luong trude. Thyc
tién qubc té qua cac vu Philip Morris v
Uruguay va Chemtura v Canada da cho
thidy tim quan trong cia viéc tham chiéu
dén cac cam két qudc té khac trong viéc giai
thich cac nghia vu dau tu, bao gém cac
nghia vu qudc t& vé bién d6i khi hau, bao
tdn da dang sinh hoc va bao v¢ stic khoe

4 M Sornarajah, The International Law on Foreign
Investment, 4th edn, Cambridge University Press
2017, p.454.

5 UNCTAD International Investment Hub, International
Investment Agreements Navigator: Vietnam, https://
investmentpolicy.unctad.org/international-investmen
t-agreements/countries/229/viet-nam.

5 Bo Ké hoach va Pau tu Viét Nam, B&o c4o tinh
hinh dau tw mreéc ngoai tai Viet Nam: Tong quan vé
Chinh s&ch va Ludt phap, 2022, tr.8.
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cong dong’. Pay 1a co s dé Viét Nam xay
dung chién lwoc 4p dung hoc thuyét nay
mot cach c6 hé théng, khong chi nhu bién
phap tinh thé ma 1a yéu t6 céu thanh trong
co ché BHDT qudc gia bén vimng.

Thir hai, kinh nghiém tr dai dich
Covid-19 cho thdy tinh d& ton thuong cua
nén kinh té trudc cac ca sdc toan ciu. Cac
qudc gia co thé sir dung 1ap luan vé hoan
canh thay doi dé tao ra “14 chin” hop 1¢
trude bién dong kinh t& vi mé bang cac bién
phap diéu chinh chinh sach, phap luat c6 thé
dan dén tac dong dbi v6i nha dau tu (NDT).
Tuy nhién, cac vu kién DTQT lién quan dén
khung hoang kinh t& doi hoi chimg minh
tinh dic biét nghiém trong va bién phap can
thi¢p ctia Nha nudc phai twong xung voi
muc tiéu®. Van dé khong phai 13 c6 thé vién
dan hoc thuyét nay hay khong, ma 1a lam
thé nao dé ap dung hiéu qua. Trai véi cach
tiép can phan ung, Viét Nam can xay dung
khung phéap 1y du phong véi cac danh gia
tac dong cu thé va co ché canh bao som,
dong thoi thiét ké sin cac bién phap khan
cip khong phan biét ddi xtr va tuong thich
v6i nghia vu qudc té.

Thit ba, vi tri dia 1y ddc thu khién Viét
Nam dé bi ton thuong trudc tic dong cua
cac hiém hoa thién nhién nhu bdo, 1ii lut va
han han - nhimng hién tuong ngay cang khic

7 Jorge E Vifuales, Foreign Investment and the
Environment in International Law: The Current
State of Play in Kate Miles (ed), Research Handbook
on Environment and Investment Law, Edward Elgar
2019, p. 25, 40.

8 William W Burke-White, The Argentine Financial
Crisis: State Liability Under BITs and the
Legitimacy of the ICSID System, 3 Asian Journal of
WTO & International Health Law and Policy, 199,
2008, pp.220-225.
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liét dudi tac dong cua bién d6i khi hau®.
Dong thoi, dai dich Covid-19 da cho thay
kha ning cac cudc khing hoang y té c6 thé
lan rong véi tbe d6 chong mat. Vu Urbaser
v Argentina cung cép tién 1& quan trong vé
viéc hoi déng trong tai cé thé can nhic
nghia vu nhan quyén cua quéc gia, nhu
nghia vu bao vé quyén tiép can nudc sach,
khi danh gia tinh hop phap cua bi¢n phap
khén céplo. biéu nay mo ra co hoi cho Viét
Nam phat trién quy dinh vé ap dung hoc
thuyét rebus sic stantibus trong boi canh dé
bi ton thuong do bién d6i khi hau va cac
hiém hoa y té, tao tién 1& cho cac qubc gia
dang phat trién khac trong khu vuc.

Thir twr, Chién lugc phat trién kinh té -
xa hoi 10 nam 2021-2030 caa Viét Nam da
dat phat trién bén vimg (PTBV) lam trong
tam, bao gom bao vé moi trudng, phat trién
kinh té xanh va thiic day cong bang xa hoi'’.
Cac vu Philip Morris v Uruguay va Vattenfall
v Germany cho thay xu hudng tich cuc, dé
la cac hoi dong trong tai ngdy cang ton
trong hon quyén cia qudc gia trong viéc
diéu chinh vi loi ich cong, tham chi khi diéu
nay anh huong dén mong doi ciia NDT®.
Vi vy, Viét Nam c6 thé chii dong cau tric
co ché phap 1y, chinh sich nhim bao vé
muc tiéu PTBV clua minh thong qua xay

% World Bank, Vietnam Country Climate and
Development Report, World Bank 2022, p.12.

10 Urbaser S.A. and Consorcio de Aguas Bilbao
Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina,
ICSID Case No ARB/07/26, Award (8 December
2016) paras 1199-1210.

11 pang Cong san Viét Nam, Chién luwoc phét trién
kinh té - x& hgi 10 nam 2021-2030, 2021, tr.15.

2 cCaroline Henckels, Protecting Regulatory
Autonomy through Greater Precision in Investment
Treaties: The TPP, CETA, and TTIP, 19 Journal of
International Economic Law 27, 2016, p.32.
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dung co ché danh gia tic dong bén viing
(SIA) trong dam phan va thuc thi HDDT,
thiét ké diéu khoan ngoai 18 cu thé trong cac
hi¢p dinh twong lai, tan dung khong gian
chinh sach téi da ma van tuan tha cac nghia
vu quéc té.

Viéc xdy dung nén tang Iy luan va phap
luat nhim 4p dung hitu hiéu hoc thuyét
rebus sic stantibus 1a can thiét. Pidu nay
khong chi bao vé loi ich quéc gia ma con
dong goép vao sy phat trién coa luat DPTQT
theo huéng cong bang va bén vimng hon.
Viéc 4p dung hiéu qua hoc thuyét khi hoan
canh diéu kién dau tu thay d6i khong chi 1a
cong cu phong vé ma con 1a phuong tién dé
Viét Nam tai dinh hinh moi quan hé véi
cong dong PTQT, hudng téi muc tiéu
PTBV va toan dién.

2. Co sé ly luan vé hec thuyét rebus
sic stantibus trong ludt quéc té

2.1. Nguén géc va phat trién lich si

Hoc thuyét rebus sic stantibus ban dau
dugc phét trién trong hoc thuyét vé hop
doéng voi quan diém rang moi thoa thuin
déu mic nhién phai dugc thyc thi tan tam,
ddy du va c6 thién chi (pacta sunt
servanda), diéu nay dua trén gia dinh vé
tinh on dinh ctia hoan canh. Mic du vay,
nguyén tic pacta sunt servanda ciing cé
nhitng ngoai 1¢, d6 1a khi hoan canh hi¢n tai
s0 v6i lic ky két da co sy thay doi vé co ban
khién cho thoa thuan khong thé tiép tuc dé
dat dugc muyc dich nhu ban dau. Tuy nhién,
cac nha nghién ctru luat qudc té cho rang,
viéc 4p dung nén rat han ché. Theo Vattel
thi “khi mot thay d6i hoan canh khién cho
viéc tiép tuc thuc hién diéu ude trd nén bat
cong hodc qua ganh ning dbi voi mot bén,

diéu uéc co thé duoc xem xét lai”*®. Hugo
Grotius cho réng, hoc thuyét chi nén duoc
ap dung khi su thay d6i hoan canh 1a co ban
va khong thé luong trudec duoc'®. Hoc
thuyét rebus sic stantibus sau d6 da duoc
phat trién trong luat tip quan quéc té. Trong
vu an Free Zones of Upper Savoy and Gex,
Tda an Qubc té Thuong truc (PCIJ) di gian
tiép thira nhan sy ton tai cua hoc thuyét nay,
du Toa khong ap dung né trong vu viéc cu
thé'®. Sau Thé chién thtr hai, hoc thuyét nay
duogc tiép can mot cach than trong hon
nhung van duoc cong nhan 13 mot phan caa
luat quéc té. Qua trinh phap dién hoa hoc
thuyét duoc danh dau bang viéc thong qua
Cong udc Vién nim 1969 vé Luat diéu udc
qudc t& (CU 1969), cu thé Pidu 62 da chinh
thirc hoa hoc thuyét nay dudi tén goi “Su
thay ddi co ban vé hoan canh”, danh diu su
chuyén d6i tir mot hoc thuyét chii quan sang
mot quy tic phap 1y khach quan véi cac
diéu kién ap dung rd rang®®.

2.2. Ngi dung co ban ciia hoc thuyét

Rebus sic stantibus cho phép mét qudc
gia rat khoi hodc chdm dirt mot didu wéc khi
c¢6 su thay doi co ban vé hoan canh so voi
thoi diém ky két diéu udc d6. Vé ban chat,
day 1a mot ngoai 18 dbi voi nguyén tic pacta
sunt servanda (cac thoa thuan phai dugc ton
trong), nhim muc dich can bang giira tinh

13 Emer de Vattel, The Law of Nations (Joseph Chitty
tr, T & JW Johnson 1844) Book 11, Ch XII1, §296.

14 Hugo Grotius, De Jure Belli ac Pacis (Francis W
Kelsey tr, Clarendon Press 1925) Book I, Ch XVI.

15 Free Zones of Upper Savoy and the District of Gex
(France v Switzerland) [1932] PCIJ Rep Series A/B
No 46.

16 QOliver Dorr and Kirsten Schmalenbach (eds),
Vienna Convention on the Law of Treaties: A
Commentary, 2" edn, Springer 2018, p.1086.
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6n dinh cua cac cam két quéc té va su can
thiét phai thich tmg vd&i nhiing thay doi
khong luong trudc dugc. Trong khi pacta
sunt servanda nhin manh tinh rang budc
cua cac cam két, thi rebus sic stantibus la
mdt “van an toan” cho phép linh hoat trong
truong hop dic biét. Khac véi hoc thuyét
force majeure (su kién bat kha khang), vbn
dé cap dén tro ngai khach quan, trong khi
rebus sic stantibus nhan manh vao sy thay
ddi co ban va lau dai vé hoan canh'’. Hoc
thuyét rebus sic stantibus ciing khong dong
nhit véi hoc thuyét necessity (tinh trang
khan cap), von lién quan dén viéc bao vé loi
ich thiét yéu cta qudc gia truéc mbi de doa
nghiém trong va sip xay ra'®. Trong vu
Continental Casualty Company v. Argentina,
hoi dong trong tai da phan tich rang, mic du
hai hoc thuyét c6 diém tuwong dong, nhung
“tinh trang khan cap thuong doi hoi méi de
doa nghiém trong va sap xay ra, trong khi
rebus sic stantibus lién quan dén nhiing
thay d6i dai han va co ban hon vé hoan
canh”?®,

Khai niém “hoan canh thay dbi cin ban”
(fundamental change of circumstances) la
nén tang cua hoc thuyét rebus sic stantibus
trong luat quoc té. Theo Piéu 62(1) CU
1969, sy thay d6i co ban phai dap tng cac
diéu kién cu thé: (i) Su thay doi khong duoc
céc bén ludng trude khi ky két diéu wdc; (ii)
Nhing hoan canh d6 phai “céu thanh co s

7 Uy ban Luat Qudc té, Draft Articles on
Responsibility of States for Internationally Wrongful
Acts, with commentaries (2001) 11(2) Yearbook of
the International Law Commission 31, Diéu 23.

18 jbid Piéu 25.

19 Continental Casualty Company v. Argentina
ICSID Case No. ARB/03/9, Award (5 September
2008).
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thiét yéu cho su dong ¥ cta cic bén”; va
(iii) Su thay ddi phai “bién ddi can ban
pham vi cia cac nghia vu con phai thuc
hién”?°. Pay 1a ngudng phap 1y nghiém ngit
nham can bang giita nguyén tic pacta sunt
servanda va nhu cau thich tng voi hoan
canh thay d6i. Ngoai ra, Piéu 62(2) ciing
quy dinh hai truong hop khong duge vién
dan hoc thuyét nay: Khi diéu udc thiét 1ap
mot bién gidi, hodc khi sy thay d6i co ban
1a két qua cuia viéc vi pham nghia vu qudc té
ctia bén vién dan no?.

Toa an Cong 1y Qudc té (IC)) da dién
giai “hoan canh thay ddi can ban” mot cach
han ché. Trong vu Gabcikovo-Nagymaros
Project, ICJ nhan manh rang “rebus sic
stantibus khong thé duoc vién dan trir khi
dat duoc nhiing tiéu chuan nghiém ngit”, va
“sy ton tai cua nhitng tinh huéng nay trong
moi truong hop déu 1a mot ngoai 1¢ ddi voi
nguyén tic pacta sunt servanda. Pong thoi,
“su thay ddi hoan canh” phai 1a “co ban”,
nghia 14 phai din dén mot sy chuyén doi
cin ban trong pham vi cac nghia vu van con
phai thyc hién”??. Tuong tu, trong vu
Fisheries Jurisdiction, ICJ khang dinh hoc
thuyét nay “chi trong nhitng trudong hop
ngoai 18” méi co thé duoc vién dan?. Uy
ban Luat Qudc té (ILC) ciing giai thich
trong binh luan vé Piéu 62: “Sy thay doi

2 Cong wée Vienna vé Luat Dicu ude (duge thong
qua ngay 23/5/1969, c6 hiéu luc ngay 27/1/1980)
1155 UNTS 331, Diéu 62(1).

21 Cong wée Vienna vé Luat Picu ude (duge thong
qua ngay 23/5/1969, co hiéu luc ngay 27/1/1980)
1155 UNTS 331, Diéu 62(1), (2).

2 Gabcikovo-Nagymaros Project
Slovakia) [1997] ICJ Rep 7, para 104.
2 Fisheries Jurisdiction (United Kingdom v Iceland)
[1973] ICJ Rep 3, para 36.

(Hungary v
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phai lam tdng ganh ndng cua cac nghia vy
con lai mot cach dang ké, khién chung vé co
ban khac v6i nhitng gi da dugc thoa thuan
ban dau”?. Piéu nay 1a ngudng xac dinh
tinh “cén ban” cua sy thay doi.

Linh vuc PTQT c6 xu hudng uu tién sy
6n dinh va BHDT hon so véi kha nang thich
mg cua qudc gia chu nha véi nhitng thay
d6i vé hoan canh. “Hoan canh thay ddi cin
ban” dugc xem xét dudi cac hinh thirc cu
thé nhu khing hoang kinh té nghiém trong,
bién dong chinh tri sau sic, hay tic dong
ciia bién d6i khi hau. Trong céc vu kién
chéng lai Argentina, hoi dong trong tai danh
gid lidu cudc khing hoang kinh t& 2001-
2002 c6 cdu thanh “hoan canh thay ddi cin
ban” hay khong®. Tuong tw, vu Philip
Morris v Uruguay ghi nhan cac cam két y té
cong cong co thé bién minh cho viée diéu
chinh nghia vu dau tu?®. Do d6, khai niém
“hoan canh thay d6i cin ban” doi hoi sy
thay d6i phai mang tinh nén tang, khong
ludng trude duge va lam bién dbi cin ban
nghia vu cua qudc gia theo diéu udc. Cach
tiép can than trong nay nham bao vé tinh 6n
dinh ctia hé théng phap luat qudc té, dong
thoi thira nhan nhu ciu thich Ung trong
nhirng truong hop dac biét.

Rebus sic stantibus 1a mét hoc thuyét ap
dung trong luat qudc té va dugc st dung
rong rdi trong nhiéu linh vyc khic nhau cia
phap luat qubc té. Trong thuwong mai qudc

24 Uy ban Luat Qudc té, “Binh luan vé Dy thao Diéu
khoan vé Luat DPiéu wdc”, II Yearbook of the
International Law Commission, 1966, p. 258.

% CMS Gas Transmission Company v Argentina,
ICSID Case No ARB/01/8, Award (12 May 2005),
paras 304-394.

26 Philip Morris Brands Sarl v Uruguay, ICSID Case
No ARB/10/7, Award (8 July 2016), paras 287-307.

té, ddc biét 1a trong khuén khd WTO, hoc
thuyét nay it dugc vién dan truc tiép hon do
su ton tai clia cac diéu khoan linh hoat cu
thé. Céc bién phap tu vé (Piéu XIX GATT),
ngoai 1& chung (Pidu XX GATT) va ngoai
1¢ an ninh (Piéu XXI GATT) 1a nhitng co
ché thay thé cho viéc vién dan rebus sic
stantibus. Déi véi cac tranh chip dau tu, hoi
dong trong tai thudong ap dung tiéu chuan
nghiém ngit, thuong yéu cau su thay doi
“co ban va triét d&” vé hoan canh. Chang
han, trong vu Sempra Energy International
v. Argentina®’, hoi dong trong tai nhin
manh rang chi nhiing thay dbi anh hudng
dén “cét 161 ciia cam két ban dau” méi du
diéu kién. Hé théng WTO cho phép linh
hoat hon thong qua cac diéu khoan ngoai 1&
cu thé, khong doi hoi thay d6i cuc ky co ban
vé hoan canh. Vi du, trong vu EC -
Measures Affecting Asbestos and Products
Containing Asbestos, Co quan Phic thim
xéac nhan quyén cua cic qudc gia trong viée
ap dung bién phdp bao v€ suc khoe cong
cong ma khong can chimg minh thay do6i
can ban vé hoan canh?. Bén canh CU 1969
va an 1& cua ICJ, cac van kién phéap 1y quic
té khac ciing dé cap dén hoc thuyét nay dudi
nhiing hinh thte khac nhau. Trong linh vuc
thvong mai qudc té, Cac nguyén tic
UNIDROIT vé Hop dong thuong mai qudc
té dua ra khai niém “hardship” (kho khan),
tuong tu v6i hoc thuyét rebus sic stantibus
nhung tap trung vao viéc tai dam phan hon

27 Sempra Energy International v. Argentina ICSID
Case No. ARB/02/16, Award (28 September 2007).
2 EC - Measures Affecting Asbestos and Products
Containing Asbestos WT/DS135/AB/R (12 March
2001).
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12 chAm dut hop déng®. Tuong tu, cac didu
khoan v& “ngoai 1¢ an ninh qudc gia” va
“bién phap khong trai phap luadt” trong cac
FTA va DTQT phan anh tinh than cta hoc
thuyét nay, mic du véi pham vi hep hon va
diéu kién cy thé hon®.

Tom lai, hoc thuyét rebus sic stantibus
van dugc 4p dung mot cach than trong va
han ché trong thyc tidn giai quyét tranh
chap PTQT. Piéu nay phan anh sy cin
bang giita tinh 6n dinh cia cac cam két
qudc té va sy can thiét thich ing v6i nhimng
thay doi co ban va khong ludng trude duge.

3. Sw twong tac véi C4C nguyén tic
bao h dau tu

Hoc thuyét rebus sic stantibus tuong tac
phtic tap véi céac tiéu chuan BHPT cbt 15i,
tao ra nhitng thach thirc dang ké trong viéc
can bang giita quyén cia NDTNN va chi
quyén cua qudc gia tiép nhan dau tu.

3.1. Péi xir cong bang va théa ding

Tiéu chuan ddi xir cong bang va thoa
dang (FET), duoc mé ta 1a “tiéu chuan linh
hoat nht va dugc vién dan nhiéu nhat trong
trong tai dau tu”®l, c6 mbi twong tac dic
biét quan trong v&i hoc thuyét rebus sic
stantibus. Yéu té cét 16i ctia FET 14 bao vé
“mong doi chinh dang” cua NPT, bao gém
ca tinh on dinh va c6 thé du doan dugc cua

2 UNIDROIT, Principles of International
Commercial Contracts (4th edn, UNIDROIT 2016)
Diéu 6.2.2.

30 Andrew D Mitchell, Caroline Henckels, Variations
on a Theme: Comparing the Concept of “Necessity”
in International Investment Law and WTO Law, 14
Chicago Journal of International Law 93, 2013,
p.114.

31 loana Tudor, The Fair and Equitable Treatment
Standard in the International Law of Foreign
Investment, Oxford University Press 2008, p.15.
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khung phap Iy®%. Trong mdi lién hé véi
FET, khi mot qudc gia vién dan rebus sic
stantibus dé bién minh cho viéc thay doi
khung phap 1y, diéu nay c6 thé bj xem 1a vi
pham mong doi chinh dang cua NDT.
Trong vu Tecmed v Mexico, hoi déng nhén
manh rang FET doi hoi qudc gia tiép nhan
dau tu phai “hanh dong nhit quan, minh
bach, khong mo hd va hoan toan minh bach
trong quan hé véi NDTNN”%. Piéu nay
khién cho viéc ap dung hoc thuyét trd' nén
kho khan hon.

Tuy nhién, trong cac vu viéc gan day,
cac hoi dong trong tai da phat trién cach tiép
can tinh té hon, cong nhan rang mong doi
chinh déng khong thé 1a tuyét dbi. Trong vu
Saluka v Czech Republic, hoi dong luu y
“Khéng c6 NPT nao cé thé hop 1y ky vong
rang hoan canh hién hitu tai thoi diém dau
tu s& duy tri hoan toan khong thay d6i”%.
Tuong tu, trong vu EDF v Romania, hoi
dong nhan manh rang mong doi chinh dang
“khong bao gobm cam két ring khung phap
1y s& khong bao gio thay d6i”%®. Cach tiép
can can bang nay tao ra khong gian cho hoc
thuyét rebus sic stantibus hoat dong trong
khuon kho FET, mién 1a viéc thay d6i chinh
sach khong tiy tién hodc khong cong bang.
Diéu quan trong 1a viéc 4p dung cac lap
luan cho trudng hop rebus sic stantibus can

%2 Rudolf Dolzer, Fair and Equitable Treatment:
Today's Contours, 12 Santa Clara Journal of
International Law 7, 2014, p.17.

3 Técnicas Medioambientales Tecmed, S.A. v
Mexico, ICSID Case No ARB(AF)/00/2, Award (29
May 2003) para. 154.

3 Galuka Investments B.V. v Czech Republic,
UNCITRAL, Partial Award (17 March 2006) para.
305.

% EDF (Services) Limited v Romania (n 22) para.
217.
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dua trén céc tiéu chuin “ty 1¢ thuan va hop
1y va chung s& 1a cong cu quan trong dé
danh gia tinh hop phap cua cac bién phap
nha nuéce khi hoan canh thay d6i®.

3.2. Bdo h@ va an ninh ddy dii

Tiéu chudn bao hd va an ninh dy du
(Full Protection and Security - FPS) tap
trung vao nghia vu cua qudc gia trong viéc
bao vé dau tu nude ngoai khoi tac hai vé thé
chat va phéap 1y, ciing twong tic v&i hoc
thuyét rebus sic stantibus. Theo nghia
truyén théng, FPS dugc hiéu 1a yéu cau
quéc gia thuc hién “sy can trong hop 1y dé
bao vé dau tu nude ngoai®’. Tuy nhién, mot
s6 hoi déng da m¢é rong pham vi cua FPS dé
bao gom ca bao vé phap 1y. Trong vu Azurix
v Argentina, hoi dong 1ap luan rang FPS “co
thé mé rong dé bao vé nhiéu hon 14 an ninh
vat chat”®. Sy m¢ rong nay dat ra cau hoi
litu mot qudc gia vién din rebus sic
stantibus dé thay do6i khung phap 1y c¢6 thé
vi pham nghia vu FPS hay khong. Hau hét
cac hoi dong cong nhan rang tiéu chuan FPS
khong phai 1a tuyét dbi va phu thudc vao
hoan canh cu thé. Trong vu AMT v Zaire,
hoi dong nhidn manh ring muc do bao vé
phai “phtt hop voi hoan canh™®. Didu nay
goi ¥ rang, khi hoan canh thay ddi co ban

% Benedict Kingsbury, Stephan W. Schill, Public
Law Concepts to Balance Investors Rights with State
Regulatory Actions in the Public Interest — The
Concept of Proportionality in Stephan W. Schill
(ed), International Investment Law and Comparative
Public Law (Oxford University Press 2010) 75, 103.
87 AAPL v Sri Lanka, ICSID Case No ARB/87/3,
Final Award (27 June 1990).

3 Azurix Corp. v Argentina, ICSID Case No
ARB/01/12, Award (14 July 2006) para. 408.

39 American Manufacturing & Trading, Inc. v Zaire,
ICSID Case No ARB/93/1, Award (21 February
1997) para 6.05.

(nhu co s& cho viéc vién dan rebus sic
stantibus), tiéu chuan bao vé theo FPS ciing
¢6 thé dugc didu chinh twong ung. Tuy
nhién, qudc gia van phai chimg minh ring
ho da thyc hién tt ca cac bién phap hop 1y
dé giam thiéu tac dong tiéu cuc dén NDT,
ngay ca trong bdi canh thay doi.

3.3. Khong phan biér doi xir

Nguyén tic khong phan biét ddi xtr, thé
hién qua tiéu chuan dbi xir quéc gia (NT) va
dbi xtr t6i hué qubc (MFN), yéu cau qudc
gia d6i xtir véi NDTNN khong kém thudn
loi hon ddi voi NPT trong nudc hodc cac
nude thir ba’®. Khi mot quoc gia vién dan
rebus sic stantibus dé thay doi khung phap
Iy, ho phai dam bao rang nhiing thay d6i
nay dugc ap dung mot cach khéng phan
biét dbi xua. Trong wvu Parkerings v
Lithuania, hoi déng nhan manh rang “phan
biét ddi xtr doi hoi phai c6 mot bién phap
d6i xur khac biét trong cac tinh hudng
tuong ty”’*!. Tuy nhién, néu nhing thay d6i
hoan canh anh huong dén ciac nhém NPT
mot cach khac nhau, qudc gia phai can than
dé tranh cdo budc phan biét ddi xu. Tuy
nhién, mdt bi¢n phap dua trén hoan canh
thay d6i van c6 thé bi coi la phan biét dbi
xtr néu no gay bat lgi cho NDTNN mot
cach khong twong ximg*. Céach tiép can
can b?mg da duoc thé hién trong wvu

40 Andrea K Bjorklund, 'National Treatment' in
August Reinisch (ed), Standards of Investment
Protection (OUP 2008) 29, p.35.

4 Parkerings-Compagniet AS v Lithuania, ICSID
Case No ARB/05/8, Award (11 September 2007)

para 368.
4 Nicholas DiMascio va Joost Pauwelyn,
'‘Nondiscrimination in Trade and Investment

Treaties: Worlds Apart or Two Sides of the Same
Coin?' (2008) 102 AJIL 48, 76.
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Methanex v United States, trong d6 hoi
dong két luan rang mot bién phap khong
mang tinh phan biét ddi xir néu né dugc
thuc hién vi muc dich cong cong hop phap,
dua trén co s& khoa hoc hop 1y, va khong
nhim muc dich bao hd cong nghiép trong
nudc®®. Cach tiép can nay tao ra khong
gian cho viéc ap dung rebus sic stantibus,
v6i diéu kién 1a cac bién phap dugc ap
dung mot cach cong bang va khong phan
biét doi xur.

3.4. Bdo vé chéong lai sw trudt hizu

Bao vé chéng lai sy trudt hitu 12 mot
trong nhirng tiéu chuan BHDT gay tranh cii
nhét, va tuong tac phuc tap voi hoc thuyét
rebus sic stantibus. Trung thu gian tiép xay
ra khi mot bién phap cuia Nha nudc, mac du
khong chuyén giao quyén s hitu chinh
thire, c6 tac dong twong duong voi viée tudc
doat tai san**. Khi mot qudc gia vién dan
rebus sic stantibus dé bién minh cho nhiing
thay dbi chinh sach dang ké, NPT c6 thé
khiéu nai rang nhiing thay d6i nay cu thanh
trung thu gian tiép. Van dé then chdt Ia
phan biét giita bién phap diéu chinh hop
phéap (khong yéu cau bdi thuong) va trung
thu gian tiép (yéu cu bodi thuong). Trong vu
Tecmed v Mexico, hoi dong ap dung céch
tiép can dya trén tac dong, tap trung chu yéu
vao mirc d6 can thiép ciia bién phap d6i véi

43 Methanex Corporation v United States of America,
UNCITRAL, Final Award (3 August 2005) Part 1V,
Chapter B, para. 15.

4 L Yves Fortier va Stephen L Drymer, 'Indirect
Expropriation in the Law of International
Investment: | Know It When | See It, or Caveat
Investor' (2004) 19 ICSID Review 293, p.297.
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quyén so hiru*®. Cach tiép can nay dit ganh
ning dang ké 1én cac qubc gia vién dan
rebus sic stantibus.

Tuy nhién, trong céc vu viéc gﬁn day,
cac hoi déng da thong qua cach tiép can can
bang hon, xem xét khong chi tac dong kinh
té ma con ca muc dich va bdi canh cua bién
phap. Trong vu Saluka v Czech Republic,
hoi déng nhin manh ring “cic qudc gia
khong chiu trach nhiém boi thuong, trong
viéc thuc hién quyén diéu chinh thong
thuong, ho thong qua cac bién phap khong
phan biét dbi xir vi loi ich cong™®.

Céch tiép can can bang nay dic biét c6
gia tri trong bdi canh khung hoang hoic
thay doi co ban vé hoan canh. Tuong ty nhur
truong hop cua viéc ap dung rebus sic
stantibus, tiéu chi 1ap luan “ty 1€ thuan”
cung cap mot cong cu phan tich quan trong
dé phan biét giita cac bién phap diéu chinh
hop phap khong doi hoi boi thuong va trung
thu gian tiép doi hoi bdi thuong?’. Hoc
thuyét nay co thé giap xac dinh liéu viéc
vién dan rebus sic stantibus c6 chinh déng
hay khong.

4. Lién h¢ abi véi Viét Nam

Viét Nam thanh vién cta nhiéu HPDT
va FTA thé hé méi c6 chuong vé dau tu.
Céc hi¢p dinh nay dai dién cho nhiing cam
két phap 1y manh mé vé BHDT, co kha
nang han ché kha niang ap dung hoc thuyét
rebus sic stantibus cta Viét Nam.

4 Técnicas Medioambientales Tecmed, S.A. v
Mexico, ICSID Case No ARB(AF)/00/2, Award (29
May 2003) para. 115.

4 Saluka Investments BV v Czech Republic,
UNCITRAL, Partial Award (17 March 2006) para.
255.

47 Benedict Kingsbury va Stephan W Schill (n 37),
103.
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bac bi¢t, BIT gitra Viét Nam va Ha
Lan (2019) va EVFTA® @ dua ra nhimng
cai tién dang ké trong viéc bao vé quyén
diéu chinh chinh sach ctua qudc gia, phan
4nh xu hudng hién dai trong luat DPTQT*,
Diéu nay tao ra khong gian phap 1y rd rang
hon cho Vi¢t Nam trong vi¢c thuc hi¢n cac
bién phap cong cong khi hoan canh thay
d6i. Tuy nhién, nhiéu BIT cii ciia Viét Nam
(70% BIT cua Viét Nam duogc ky két trude
nam 2005) khong co cac diéu khoan ngoai
1¢ chung hodc ngoai 1& an ninh thiét yéu.
Luat Dau tu nam 2020 va Luat Doanh
nghiép nam 2020 di tao ra moi truong dau
tu minh bach va 6n dinh hon, nhung ciing
dat ra cau hoi vé kha nang cua Viét Nam
trong viéc diéu chinh chinh sach dé dap tng
v6i hoan canh thay d6i. Piéu 13 Luat Pau
tu nam 2020 quy dinh vé bao dam dau tu
trong truong hop thay doi phap luat. Piéu
khoan nay cung cap mot s6 bién phap bao
vé cho NDT khi phap luat thay ddi, bao
gbm ap dung cac diéu khoan co loi ctia quy
dinh m&i va boi thuong thiét hai trong mdt
sd truong hop cu thé®®. Tuy nhién, luat
cling duy tri quyén ctia Nha nudc trong viée
thay d6i chinh sach vi loi ich quéc gia,
quéc phong, an ninh va trat ty xa hi. Mac
du khung phap ly ctia Viét Nam ngay cang
cdi mé va than thién véi dau tu nude ngoai,

“8 Piéu 8.32 ciia EVFTA quy dinh rd: “Cac Bén tai
khang dinh quyén diéu chinh trong lanh tho cua
minh dé dat dwoc céc muc tiéu chinh sach hop
phap”. EU-Vietnam Free Trade Agreement (adopted
30 June 2019, entered into force 1 August 2020)
Article 8.32.

4 Lauge Poulsen va Geoffrey Gertz, Reforming the
Investment Treaty Regime: A “Backward-Looking”
Approach, 12 Journal of International Dispute
Settlement 11, 2021, p.15.

% 1bid Piéu 10.

nhung ciing khong dam bao chic chin vé
kha nang cua cic quy dinh ndi dia trong
viéc can bang giita BHDT va quyén diéu
chinh chinh sach cia Nha nudc, dac biét
khi dbi mit v6i nhitng thach thirc méi ndi
nhu dai dich hodc bién d6i khi hau. Cubi
cung, Vi¢t Nam cling da ddi mat véi mot s6
vu tranh chap PTQT gan day®’. Diéu nay
cho thdy Viét Nam ngay cang phai di mat
v6i rui ro tranh chidp DTQT, dic biét khi
nuéc nay tiép tuc thuc hién cac cai cach
kinh té va phap 1y c6 tac dong dén dau tu
nudce ngoai. Chinh vi thé, viéc chuan bi can
ctr phap ly va lap luén cho viéc van dung
rebus sic stantibus trong diéu chinh hoat
dong dau tu nudce ngoai tai Vit Nam, 1a hét
strc can thiét.

4.1. Giai phap cho xung djt voi FET:
Chu dong dinh hinh “Ky vong chinh
dang”

Xung d6t 16n nhét khi thay doi chinh
sach la va cham vé1 “ky vong chinh dang”
(legitimate expectation) ciia nha dau tu,
vén 1a mot yéu td quan trong cua tiéu
chuan FET. Thay vi chip nhén rii ro nay,
Viét Nam can chu dong dinh hinh pham vi
cua FET:

Thir nhat, soan thao didu khoan mau
(Model Clause) vé FET: Dbi v6i cac HDDT
méi, Viét Nam can phat trién diéu khoan
mau (thay vi chdp nhan céc diéu khoan FET
“m¢” cua nudc khac). Nhu Muchlinski da
nhin manh, “cac qudc gia dang phat trién
nén chu dong xay dung moé hinh HDDT
riéng thay vi chi chdp nhan cac miu hiép

51 Michael McKenzie v Vietnam, UNCITRAL
(settled); D’Angelas v, Vietnam, ICSID Case No
ARB/17/24 (pending).
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dinh cta cac nudc phat trién”%2. Diéu khoan
nay phai lam rd rang tiéu chuan FET khong
dong nghia v6i mot “cam két rang khung
phap 1y s& khong bao gio thay ddi”. Can
khang dinh r6 nha dau tu khong thé ¢ ky
vong hop 1y rang phép luat s& dimg yén, dic
biét khi su thay ddi d6 nham phuc vu muc
dich cong hop phap va khong tuy tién.

Thir hai, st dung Ghi chu dién giai
(Interpretative Note) cho cac BIT cii: Hau
hét BIT cii ciia Viét Nam khong dinh nghia
FET. Déi véi cac hiép dinh nay, Viét Nam
nén chu dong dam phéan véi cac ddi tac dé
ban hanh cac ghi cha dién gidi chung. Céc
ghi chii ndy can lam 16 cach hai bén hiéu vé
pham vi ctua FET, tai khang dinh quyén diéu
chinh chinh sach ctia qudc gia, qua d6 thu
hep khong gian dé trong tai dién giai bat loi
khi Viét Nam can diéu chinh chinh sach do
hoan canh thay doi.

4.2. Gidi phdp cho xung djt véi truit
hitu gidn tiép: Ngi ludt héa nguyén tic
“twong xwng”

Nhu phan tich tai Muc 3, ranh gidi gitta
mot bién phap diéu chinh hop phap (khong
bdi thuong) va trudt hiru gian tiép (phai boi
thuong) 1a rit mong manh. Tiéu chi then
ch6t ma cac trong tai thuong ding dé phan
biét chinh 1a nguyén tic “twong ximng”
(proportionality).

Viét Nam can ndi luat hoa yéu ciu nay
bang cach xdy dung mot co ché “Danh gia
tac dong phap 1y - dau tu” bat budc trong
quy trinh 1ap phép:

52 peter Muchlinski, Multinational Enterprises and
the Law, 2nd edn, Oxford University Press 2007, p.
617.
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Thir nhdt, xay dung hd so chirmg minh
tinh tuong xtng: Khi soan thdo cac chinh
sach, phap ludt médi c6 kha nang tac dong
16n dén dau tu (vi du: Cac chinh sach lién
quan dén bién ddi khi hau hodc y té cong
cdng), co quan nha nudc phai xay dung mdt
hd so chi tiét. HO so nay phai chimg minh
ro: (1) Muc tiéu cong cong hop phdp ma
bién phap huong téi (vi du: Bao vé stc khde
nhu vu Philip Morris v Uruguay); (2) Su
can thiét ciia bién phap; va (3) Tinh tuong
xtng — su cin bang giira loi ich cong cong
dat duoc va thiét hai gdy ra cho nha dau tu,
dua trén cac co sé khoa hoc va thyc tién.

Thir hai, tich hgp vao phap ludt trong
nude: Yéu cau nay can duge 10ng ghép vao
Luat Pau tu va cac van ban hudng dan,
budc cac co quan nha nudc phai hoan thanh
danh gia nay trudc khi ban hanh chinh sach.
Viéc xay dung mot hd so chtirng minh tinh
tuong xung mdt cach minh bach, dua trén
bang chung s& 1a 14 chan phap 1y quan trong
nhat dé chong lai cac khiéu kién truat hiru
gian tiép.

4.3. Gidi phdap cho xung dot voi FPS
va khéng phan bigt doi xiv: Minh bach hoa
quy trinh khén cip

Ngay ca trong bdi canh khing hoang
(kinh té, dai dich hay an ninh qubc gia),
Muc 3 chi ra ring qudc gia van phai tuan
thi nghia vu “can trong hop 1y” (due
diligence) cua tiéu chuan FPS va khong
duoc 4p dung cac bién phap phan biét doi
xur. Bai hoc tir cac vu kién Argentina cho
thdy su thiéu minh bach va tuy tién trong
cac bién phap khan cip 1a yéu t6 khién québc
gia thua kién.
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Chién luge caa Viét Nam can tap trung
vao tinh cong bang vé thu tuc khi 4p dung
céc bién phap khén cap:

Thir nhdt, xay dung Khung phap 1y tng
pho khung hoang: Viét Nam céan c6 cac quy
dinh phap ly trong nudc rd rang (vi du: nghi
dinh vé cac bién phéap khan cap kinh té/y té)
quy dinh vé thim quyén, quy trinh va thoi
han 4p dung cac bi¢n phdp can thiép thi
truong hodc han ché dau tu.

Thir hai, dam bao tinh minh bach, tam
thoi va khong phan biét ddi xa: Moi bién
phap khan cip phai duoc théng bao cong
khai, néu 16 1y do (dwa trén bang ching cu
thé, vi du: Hudng dan cia WHO), pham vi
va thoi gian 4p dung du kién. Chang phai
duoc ap dung mot cach khong phan biét ddi
xtr va phai dugc ra soat, do bo ngay khi
hoan canh khan cép khong con. Viéc nay
dam bao Viét Nam thuc hién nghia vu FPS
va tao ra ho so phap 1y t6t dé bao vé minh.

4.4. Xay dung nang lwc phap ly
chuyén siu va co ché phéi hop

Dé thuc hién ba chién lugc trén, Viét
Nam can thay ddi trong tdm trong xay dung
nang luc. Thay vi dao tao chung chung, can
tap trung phat trién doi ngii chuyén gia phap
1y ¢6 kién thirc sau vé cac hoc thuyét nay.

Quan trong nhat 1 phai thiét 1ap mot co
ché phdi hop lién nganh cip cao. Co ché
nay (bao gém B6 K& hoach va Pau tu, Bo
Tu phép, BO Ngoai giao va cac bg chuyén
nganh) phai chiu trach nhiém tham dinh tinh
tuong thich cua cac dy thao chinh sach mdi
v6i cac cam két bao ho (FET, trudt hitu,
FPS). Co ché nay sé& thyc thi viéc “Dénh gia
tac dong phap 1y - dau tu” (néu tai 4.2) va

quan ly “Khung phap ly ung ph6é khung
hoang” (néu tai 4.3), ddm bao cac lap luan
phap 1y dugc chuan bi dong bd va nhat quan
truée khi bat ky tranh chip nao phat sinh.

5. Két luan

Hoc thuyét rebus sic stantibus dong vai
trd quan trong trong viéc can bang giita 6n
dinh phap 1y va linh hoat can thiét trong
quan hé DTQT. DPéi véi Viét Nam, trong
bdi canh hoi nhap kinh té quéc té sau rong
va d6i mat véi nhing thach thirc moi vé
bién d6i khi hau, bt 6n kinh té toan cau va
cac van dé y té cong cong, viéc nghién ciru
va 4p dung hiéu qua hoc thuyét nay co y
nghia chién luwgc. Trong quéa trinh diéu
chinh khuén kho chinh sach va phap luat
trong bdi canh tu do héa thuong mai, Viét
Nam can xay dung co ché phu hop dé van
dung hiéu qua hoc thuyét rebus sic
stantibus, tng phé véi cac thay doi kinh té,
xd hoi ma khong vi pham nghia vu qudc té.
Thyc tién trong tai qudc té cho thiy, xu
huéng tich cuc trong viée cong nhan quyén
diéu chinh chinh sach cta qudc gia ddi véi
cac van dé coéng cong quan trong. Hoc
thuyét rebus sic stantibus khong chi 1a cong
cu phong vé ma con 13 phuong tién dé Viét
Nam tai dinh hinh méi quan hé véi cong
déng PTQT, hudng toi muc tieu PTBV va
toan dién. Bang cach phat trién cach tiép
can c6 hé thong va lap luan phap 1y ving
chic, Viét Nam c6 thé van dung hoc thuyét
nay nhu mot cong cu chién lugc trong viée
can bang gitra BHDT va quyén diéu chinh
chinh sich, dong gop vao sy phat trién cua
luat DTQT theo huéng cong bing va bén
viing hon.
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